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JACOB A. McCRAW & AL. vs. HUGH GWIN ¢ AL. 


Where a bond has been given for the conveyance of land, and the admiais- 
«ator of the obligor, after his death executes a deed for the land, by ?ir- . 
tue of our Statute, any equitable defence against the bond may be eet ap 
against the deed, which rests upon the bond. 

Where a deed is assailed on the ground ef fraud andthe allegetion isn 
made good, plaintiffs are not in general allowed to fell baek upen azy 
secondary equity; aad they are never allowed to do sa, unless such 
secondary equity is distinctly set out in the bill and relied on as an alter. 
native, so as to give to the defendant fall notice, and an opportunity to 
meet the bill in both its aspects. 


Cause removed from the Court of Equity of Surry 
Coanty, at the Pal? Term 1849. 


Marehece, far the plaintiffs. 
Miller, for the defandaats. 
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Pearson, J. Jacob. McCraw died in 1815, leaving a 
will; by which he devised the tract of land, set out in the 
bill, to his wife for life, with remainder to his two sons, 
James and Samuel McCraw, as tenants in common. In 
June 1817, Samuel McCraw executed a bond to Jamesin 
the penal sum of $2500 to convey his half of the land to 
the said James. Samuel died intestate and without issue 
in 1817. James died in 1826, leaving a will by which 
William Davis was appcinted his executor, and leaving 
many children, who with the said Davis and. Gwin, are 
the defendants. In 1836, the widow died; and the bond 
for title was then proven and registered, and Davis ad- 
ministered upon the estate of Samuel McCraw, and made 
title under the bond to the children of James, who sold 
and conveyed the one half of the land to the defendant, 
Gwin, who had before, as a purchaser under a deed of the 
said James to cértain persons in trust, become the owner 
of the-other half. 

The plaintiffs, together with the children of James 
McCraw, are the heirs at law of Samuel. They allege, 
that, at the time the said Samuel executed the bond for 
title, and before, and afterwards up to his death, he was 
a:beastly drunkard, and had becorne imbecile and totally 
incapable of transacting business of any kind; and that, 
taking advantage of his helplessness and want of capaci- 
ty, his brother James induced him to execute the bond for 
title, and “defrauded him out of his land without any, or 
if any, but asmall, consideration.” 

The prayer is, “that this Court will declare and decree, 
that the plalntiffs recover their interest, aceording to their 
respective rights, in said land.” 

The defendants admit, that in 1519 Saniuel McCraw 
was very intemperate; and théy admit, that in 1817 he 
would sometimes get drunk, but they deny, that, during 
that year, he was incapable of attending to his business. 
On the contrary they allege, that he was fully capable of 
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doing any kind of business, and was a man of good sense 
and ability. They allege, that, at the time he executed 
the bond for title, in pursuance of a previous contract, he 
was entirely sober and competent to do business. They 
deny, that the land was obtained from him by fraud and 
without any, or but asmall consideration. On the contrary 
they allege thatthe price agreed on was $1250 which 
was the full value, as it was encumbered with a life es- 
tate; that, at the time the bond was executed, a part of 
the price was paid and the balance was secured by the 
notes of James McCraw, which he then executed and de- 
livered to Samuel, and which he afterwards satisfied,-al- 
though they admit, that alter the lapse of so many years, 
they are not able to produce the bonds, which, they sup- 
pose, were not taken care of after being paid and can- 
celled. 

If the bond.is void on account of the alleged fraud, we 
do not think the deed executed by Davis, the administra- 
tor, under ithe power vested in hin by the statute, would 
stand in the way of the plaintiffs and prevent them from 
setting up their original equity; for the power to make 
title rests on the bond, and, if that fails, the title must 
fail. 

For this reason we have examined the proofs, which 
are very voluminous on both sides, to see if the allega- 
tion of the bill is sustained, and we are satisfied, that, se 
far from being sustained, it is wholly disproved. William 
Davis and Martin Cloud, the two subscribing witnesses, 
both swear, that, at the time Samuel McCraw executed 
the bond, he was perfectly sober and capable of doing 
business; that the consideration agreed on was $1250, 
which was a fair price; that a part was then paid by the 
satisfaction of a debt, which Samuel owed to the witness, 
Cloud, and also a debt due the witness Davis, and that 
the balance was secured by notes, which James then exe- 
cated in pursuance of the contract. in 
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These witnesses are fully sustained by the weight of 
the evidence as to the capacity of Samuel, who did not 
become a confirmed drunkard until some time after the 
year 1817, and who spoke of the contract to several of the 
witnesses and expressed himself satisfied. 

When a deed is assailed on the ground of fraud, and the 
allegation is not made good, plaintiffs are not in general 
allowed to fall back upon any secondary equity—Adams 
on Equity, 164,(176,) and they are never allowed to do 
so, unless such secondary equity is distinctly set out in the 
bill and relied on as an alternative, so as to give to the 
defendant full notice and an opportunity to meet the bill 
in both of its aspects. 


Per Curiam. Bill dismissed with costs. 


WILLIAM POWELL § AL. vs. DAVID P. MCDONALD & AL. 


€. a woman, was entitled to a legacy of a life estate in two thirds of a cercain 
undivided number of slaves, and sold part of them and with part of the 
proceeds purchased a house and lot. She afterwards married B., whe re- 
leased his interest in the house and lot to the legatee of the other undivi- 
ded third of the slaves, and received a portion of the amount due for the 
price of the slaves sold by his wife. B. then conveyed his interest in the 
“house and lot” to a trustee to secure creditors; Held, that, as B had not 
elected to take the house and let as part of his wife's legacy, the deed 
to the trustee for creditors passed no title, legal or equitable. 


Cause removed from the Court of Equity of Richmond 
County, at the Fall Term 1850. 
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Strange, for the plaintiffs. 
No counsel for the defendants. 


Pearson, J. Tie facts appeared to be these. Oae 
Green died in 1831, domiciled ia the State of South Caro- 
lina, leaving a will, by which he bequeathed to his wife, 
Hannah, one third of the hires of his negroes during her 
widowhood, and to his daughter Margaret “the use of all 
of his property,” (subject to the bequest to his wife before 
given.) “during her natural life, and at her death to the 
heirs of her body, share and share alike, but if she dies 
without leaving issue, then to his brothers and sisters.”— 
The executors named did not qualify, and the widow was 
appointed administratrix with the will annexed. There 
were nine negroes, and in 1833 she suid some of them to 
one Sparkman for $4200, and took his bonds therefor with 
interest payable annually. In January 1839 she removed 
with her daughter to Rockingham in Richmond County, 
and at the end of that year purchased from one Leak a 
house and lot in said town for $1500, which she paid out 
of a payment made to her by Sparkman on his bond for 
the negroes, and took a deed to herself in fee simple. In 
October 1840, Margaret married the defendant McDonald, 
and in November of that year, McDonald executed to the 
said Hanneh Green a release of all Lis right and claim 
to the said house and lot. In 1841 the said Hannah Green 
intermarried with the defendant, Zimmerman; and in 
1843, they removed from Rockingham and left McDonald 
and his wife in possession of his house and lot. In 1841~ 
42-43, Mrs. Zimmerman received from Sparkman $13- 
51 72, which she paid over to McDonald. In 1845 Me- 
Donald executed a deed to the plaintitfz, whereby he con- 
veyed to them all his estate, interest and claim to the 
said house and lot, “both at law and in Equity,” in trust te 
indemnify them as his sureties. 
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Mrs. Zimmerman has an account against her daughter, 
Margaret, for expenses in her maintenance and educa- 
tion, &c., for nine years, amounting to about $3000, over 
and above her share of the hires of the negroes and the 
interest on the bond of Sparkmin This account the 
defendants, McDonald and wife Margaret, admit to be 
just, asthe said Margaret had been a sickly child, and the 
medical bills and contingent expenses on her account had 
been very large. 

The plaintiffs by their bill insist, that Mrs. McDonald 
was entitled toan absolute estate in the slaves, under the 
will of her father ; and as the slaves were sold by the ad- 
ministratrix and the proceeds invested in the house and 
lot, she was entitled to the house and lot; and as she has 
children by her husband, he is entitled as tenant by the 
curlesy initiate to a life estate, and, by his deed in 1845, 
his estate was assigned to them. The prayer is, that 
“the defendants may be decreed to convey to the plain. 
tiffs such legal estate as they may be entitled to, and that 
they may have immediate possession thereof, and an ac. 
count of the profits,” &c. 

The defendants admit the facts as above stated; but 
they allege, that the defendant, Mrs. Zimmerman, pur- 
chased the house and lot from her son in law: that upon 
the intermarriage of the defendant, McDonald, with the 
defendant Margaret, he, by way of making his election 
to hold on to the right of his wife in the negroes or the pro- 
ceeds thereof, as invested in the note of Sparkman, exe- 
cuted a release to all claim in the house and lot, and, af- 
terwards, before le made the deed to the plaintiffs in 
1845, received some $1300 of the principal of the bond of 
Sparkman, which, taking into consideration the amount 
due for and on account of the expense of maintaining and 
educating his wife, was much more than was due, if 
she was only entitled to receive the profits during her 
life. 
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It is proven by the depositions of twe gentlemen of the 
bar in the State of South Carolina, that, by the law of 
that State, Mrs. McDonald was only entitled to a life es- 
tate, and her children take the remainder as purchasers. 
So, the defendant, McDonald, was only entitled to the 
profits during the coverture ; and, he, at is option, had a 
tight, perhaps, to follow the fund in its altered form.— 
Adams’ Doctrine of Equity 144. But so far from mak- 
ing his election to follow the fund in its altered form, he 
expressly waived all such right, long before he made the 
deed to the plaintiffs, by his release or by his reception of 
$1300 of the original fund, after its conversion into the 
bond of Sparkman. 

The deed to the plaintiffs passes the right and interest 
of McDonald in and to the house and lot. He had no 
right or interest, and, of course, the deed passed no:hing. 
If the deed had passed all of McDonald’s right and in. 
terest in and to the estate of his wife’s father, the plaintiffs 
would have been entitlej to an account. As it is, the bill 
mast be dismissed with costs. 


“Per Curtam. Decree according}y. 





SUPREME COURT 


WILLIAM D. MOYEts JAMES C. ALBRITTON. 


bfan administrator gives a preference toa creditor, who is not entitled to it, 
he commits a dervastevit, aud is chargeable for the same assets te another, 
whose debt is of higher dignity or whose diligence gives him priority ; 
and this, though it may have been done through an honest mistake. And 
the rule is the same in Equity, in this respect, as at law. 

Where A. and B. were co sureties on a bond of C , and C. died and A. ad- 
ministered on his estate ; and then B., ina suit against A. as adminiatra- 
tor, recovered the amount of a debt due to B. by the principal, A.’s intes- 
tate, and fixed him with assets upon the ground that A. bad paid the debt 
to C. voluntarily, while B.’s suit was pending ; and A. alleged, in a bill of 
injunction to restrain B from collecting his judgment and for contribution, 
that he had no assets of his intestate out of which he could puy the debt 
to C., but that he paid the same out of his own funds, which was denied 
by B. in his answer ; Held, that the Court could not determine the ques- 
tion of contribution, unti! an account of the administration of A. should be 
taken, and that for that purpose a reference be had, and the injunction 
continued over. 


Appeal from the Court of Equity of Pitt County, from 
aa interlocutory order made at the Fall Term 1850, his 
Honor Judge Baivey presiding. 

The following case was presented by the bill and an- 
swer. 

The plaintiff and the defendant were co-sureties for 
Archibald Parker, in a bond payable to John S. Daniel 
for alout $600. Parker died intestate in October 1847, 
and the plaintiff administered on his estate in November 
1847. The estate was not sufficient to pay the intestate’s 
debts, including the land—which the plaintiff sold under 
a decree for the payment of debts. Among the debts of 
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she intestate were two on bonds to the defendant: on 
which he brought suit to February Term 1848, The 
plaintiff claimed therein nine months to plead, as allowed 
by the statute. In July 1848 the plaintiff paid the debt 
to Daniel—then amounting to $624 05, without suit ; and 
he took a receipt therefor, purporting to be given him as 
administrator. In August following, the plaintiff, being 
then obliged to plead in the actions, put in plene admin- 
istravil and retainer; and they were afterwards found 
against the plaintiff, and judgments recovered for $300 61. 
On the trial the plaintiff exhibited his administration ac- 
count, and it thereby appeared that the assets of both 
kinds amounted to the sum of $5781 31, and that the 
disbursements and commissions allowed amounted to 
€6242 09: thus, leaving a balance due to the piaintiff of 
$460 78. Amorg the disbursements, however, were the 
payment to Daniel and some previously made in the same 
manner to other persons, making an aggregate of $837 18. 
The defendant objected to them, because they were made 
voluntarily after his suit brought ; and they were rejected 
by the Court. That made a balance on the administra- 
tion account appear against the present plaintiff, some- 
what exceeding $300; and accordingly the judgments at 
law were rendered, as before stated. 

The bill states further, that the plaintiff made the pay- 
ment to Daniel under the belief, that he bad a right to 
prefer that debt, notwithstanding the defendant and others 
had brought the suits, in which he had not pleaded: and 
that, in fact, the payment was ‘made with the intestate’s 
assets to the amount of $149 only—being in a bend for 
that sum, which he had taken as administrator for a part 
of the real estate sold—and, as to the residue, with the 
plaintif’s own funds. The bill further states, that the 
administration account, produced on the trial at Jaw and 
«xhibited with the bill, is just and true, as to the amount 
of the assets and the disbursement thereof; and, inas- 

2 
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much as the suits brought against him boand the assets 
in law, that there were no assets legally applicable to the 
debt to Daniel ; and that in truth the whole debt to Daniel 
was discharged out of the plaintiff’s proper money, and 
that the receipt was taken to him as administrator through 
a mistake upon that point. The bill then charges, that, 
as in point of fact the plaintiff has accounted for all the 
assets of the intestate and paid this debt out of his own 
funds, the payment is in law regarded as having been 
made by him, as one of the sureties in the bond; and, 
therefore, that he is entitled to have from the defendant 
contridution of a rateab!e part thereof, namely, $312 024 
with interest thereon, and had requested the defendant to 
discount therefrom the suin of $300 61, so recovered by 
him at Jaw; but that the defendant refused to make such 
discount or contribution, and has issued writs of fiert 
facias de bonis intestati, and upon a return of nulla bona 
thereon he has sued out writs of fieri facias to obtain exe 
ecutions de bonis propriis. The prayeris, that, if necessa- 
ry, an account may be taken of the intestate’s estate, aid 
that the defendant may be declared liable to contribute 
equally to the satisfaction of Daniel’s debt, by paying ore 
half thereof to the plaintiff or acknowledging satisfacticn 
of his judgments at law, and, in the meanwhile, for an 
injunction against suing out executions de bonis propriis. 

On the bill an injunction was awarded as prayed. 

After admitting the insolvency of the intestate a:.d that, 
on the defendant’s objection, as mentioned above, the 
plaintift’s vouchers to the amount stated had been re- 
jected at the trial, and that thereby a balance of assets 
appeared to be in the plaintiff’s hands suflicient to satisly 
the debts to the defendant, the answer states, that, by es- 
tablishing such balance of assets, the defendant answered 
his purpose at that time, and did not think it then neces- 
“sary to make further objection to the account. But it 
further states, that the defendant believes, that the ac: 
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count was not correct, and that the plaintiff had assets te 
pay the debt to Danis! as well asthose to the defendant, 
and that the payment to Daniel was made in the assets 
of the intestate ; and, moreover, it insists, that the plain- 
tiff is concluded by the form of the reeeipt taken by him 
asadministrator. It states, also, that, in 1846, the intes- 
tate gave to the plaintiff, who was his son in law, a negro, 
which he afterwards sold for $600, and that the debts to 
the defendant and also debts to other persons, now re- 
maining unpaid, had then been contracted, and that the 
intestate did not retain property sufficient and available 
for the satisfaction of those debts; so that the gift of the 
slave was fraudulent and void as against the defendant, 
and the plaintiff is chargeable for the value of the slave 
as assets; and that, if he were thus charged, these would 
be enough to pay both Daniel and the defendant. The 
answer further states, that, at the plaintiff’s sale, the de-. 
fendant purchased a piece of land at $142, and gave his 
bond therefor, and that the plaintiff passed the same 
away and the defendant had been compelled to pay it, 
though he has not been able to get possession of the land, 
for the reason, that the intestate had not title to it; and 
it insists, that the defendant ought to be allowed therefor 
out of any sum in which he may be found liable to the 
plaintiff. 

On the answer the defendant moved for a dissolution of 
the injunction ; which was refused, and he appealed. 


. B.F. Moore, for the plaintiff. 
Biggs, tor the defendant. 


Rourrix, ©. J. It would seem, that it was intended to’ 
raise an equity for the plaintiff, founded on his mistake 
in applying the assets to a debt, which he could not in 
law prefer to those of the defendant and others, then in 
suit. Some such idea obscurely appears in the bill. But 
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no relief could be given on that principle. If an admin- 
istrator give a preference to a creditor, who is not enti- 
tled to it, he commits a devastavit and is chargeable for 
the same assets to another, whose debt is of a bigher dig- 
nity, or whose diligence gives him the priority. He there- 
fore applies the assets at his peril in that respect. And 
it is the same in equity as at law; for, it is not against 
conscience, that the defendant should insist on bis legal 
priority, and be should have the benefit of the assets which 
were properly applicable to his satisfaction. However 
honest the plaintiff’s mistake may have been. still he made 
a misapplication of the assets, and therefore cannot throw 
the loss on the defendant. 

The bill, however, states another ground for relief and 
for the injunction, which appears to the Court to be a 
good one in itself, and not to have been sufficiently an- 
swered; which is the liability of these parties, as co- 
sureties, to contribute equally to the debt to Daniel. It 
is admitted that the principal did not leave property suf- 
ficient to pay his debts and that the plaintiff paid this 
debt. The only other point material to the question of 
contribution is, as to the fund, out of which the payment to 
Daniel was made and ought to have been made, If atthe 
time the plaintiff paid the debt he was bound or at liberty 
to discharge it out of the assets of the principal, he ought 
not to have contribution from the defendant, since he had 
in his own hands the means of saving harmless both him. 
self and the defendant, and the principal, in truth, could 
not, to this purpose, be deemed insolvent. On the other, 
hand, if, at that time, he had no assets applicable to the 
debt, that is, liable in law therefor, so that, as administra- 
tor, he might then have been charged therewith in an 
action by Daniel, it would seem manifestly unjust, that, 
as co surety, he should be liable for more than a moiety. 
He was not bound to pay that debt instantly upon admia 
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istering, in order to found a claim for contribution from 
his co surety ; but was entitled to a reasonable time to 
convert the property into money for that purpose. He 
could not compel tke creditor to bring a suit, so as toen- 
able him to confess a judgment and thereby appropriate 
the assets to this in preference to other debts in suits. If, 
therefore, before he had the means of payment in hand, or 
before he could confess judgment for this debt, other cre- 
ditors tied up the assets by bringing suits. so that he could 
not legally appropriate to Daniel's debt, it is the same, for 
the purpose of the present question, as if there had been no 
assets at all—since it was not the plaintiff’s fault, that he 
did not apply them in discharge of this debt, but he was 
prevented from dving so by the law itself, which makes 
a suit brought so attach upon the assets, as to render a 
voluntary payment of another debt in equal degree or 
devastavit. How, then, is it to be understood in this case, 
the assets stood at the time of the payment to Daniel? It 
is to be noted, that, upon‘the trial at Jaw, the plaintiff was 
content to take acredit for this sum as a disbursement of 
the assets, and so stated it in his administration account ; 
and that, thus stated, the assets would be exhausted and 
nothing left to answer the defendant’s demand. The de- 
fendant then objected that the assets, thus applied by the 
plaintiff, were bound to him by his prior suit, and he suc. 
ceeded on that ground in having that credit struck out of 
the account. That does not, indeed, prevent the defen- 
dant from showing, now, that there were assets applica 
ble to Daniel’s satisfaction. For, the point on the trial 
was, whether it was not a devastavit, as against the plain- 
tiff at law, even if the payment to Daniel was made out 
of the assets, and the creditor was not called on to go 
further. But when the plaintiff claims contribution, as 
between co-eureties, it is open tothe defendant to allege 
that the principal left assets, with which the plaintiff, as 
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his administrator, might and ought to have paid the debt. 
The question is, how the fact isin that respect. And up- 
on the circumstances stated, the Court thinks that it is 
prima facie to be understood, that there were no assets 
for that purpose. According to the account exhibited: 
connected with the judgment obtained by the defendant, 
there were none ; and the bill states explicitly that there 
were none, and that the account is just and true. The 
answer does not dispute a single item in it. It does not 
allege, that the payment of any one of the debts was im- 
proper, saving only that the voluntary payments were 
erroneous, as against his prior suit; or that the plaintiff 
ought to have paid Daniel before he paid any of the other 
debts, mentioned in the account. Without entering into 
any particulars, the defendant merely states in general 
terms his belief, that, after paying his judgments, there 
are assets sufficient to pay Daniel. But such a general 
statement cannot overthrow the positive and precise alle- 
gations of the bill, accompanied by the account. In sup- 
port of his belief, the defendant aiduces one allegation of 
fact and one only ; which is, that the intestate fraudulent- 
ly gave the plaintiff aslave which thereby became assets, 
But that does not answer the plaintiff’s case, so asto re- 
quire the dissolution of the injunction. The answer is 
not on that point responsive to the bill; but brings forward 
new matter in avoidance of the plaintiff’s prima fucie 
ease. Besides, the answer does not profess to state this 
as a thing within the defendant’s own knowledge. For 
those reasons it is proper to reserve the consideration of 
that question, until the parties can enter into proofs, upon 
the hearing or before the Clerk in taking the account.— 
In fine, it is apparent that the Court cannot make a de- 
cree with any confidence of its justice, until, by an ac- 
count, it can be ascertained, whether there were in the 
hands of the plaintiff assets of the intestate applicable to 





DECEMBER TERM, 1850. 


Moye va. Albritton. 


the payment of Daniel to any and what amount. Prima 
facte it isto be taken, under the circumstances, that there 
were not, and therefore that the defendant is chargeable 
to the plaintiff for a moiety of the debt... While thus ap- 
parently chargeable, he ought not to coerce from the 
plaintiff personally the payment of his judgment at law, 
instead of letting one of the demands stand against 
the other. 

The alleged defect of title to the land purchased by the 
defendant cannot affect the question. The detect is not 
sufficiently stated. {f it were, it cannot be presumed. that 
the plaintiff made himself liable for the title, or knew of 
the defect before he disposed of the bond for the purchase 
money in the course ef administration. as stated ia the 
administratior account, on which the defendant fixed hina 
with the assets. in respect of which, in part, ke touk his 
judgment. 

There was, therefore, no error inthe order appealed 
from. 


Pox Curiam. Ordered to be certified aceording|y. 
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JOHN McLERAN es. ALFRED A, McKETHAN § AL. 


A testator bequeathed to his sons as follows, “I give and bequeath to my 
eons A., B., C. and D., and their heirs, 440 acres of land lying, gc, my 
two negroes, §c., all of which I wish sold and the proceeds to be equally 
divided among my said (our sons, §c., atter my funeral éxpensesand debts 
are prid out of the same. Held, that the sons did not take such an estate 
in either the land or negroes, as was subject to execution or attachment, 
but they were only entitled to divide the proceeds of the sale of the pro- 
ty, which the executor was directed by the will to make. 

The cases of Blenton ¥ Morson,7 Ire. E. 47, Dunwooddie + Carrington, 2 
Law Rep. 469, and Elliott ¥ Newby, 2 Hawks 21, cited and approved. 


Cause removed from the Court of Equity of Camber- 
land County, at the Fall Term 1850. 

The cause was set for hearing on bill and answer, and 
transferred to this Court; and upon the pleadings the 
ease is this. Neil McLeran, the elder, by his will gave 
his whole estate to his wife, Christian, during her life.— 
He adds: “After her decease I wish the same disposed of 
as follows.” Then, after several particular devises and 
bequests to some others of his children, comes this clause : 
“Il give and bequeath to my sons, Nevin, John, Neil and 
David, and their heirs, 440 acres of land on Buck Creek, 
my stock of of all kinds, except such as is herein other- 
wise disposed of, my plantati on utensils and kitchen fur- 
niture, also my two negroes, Stephen and Jim, and my 
blacksmithing tools and wagon: all of which ] wish 
sold and the proceeds to be equally divided amongst my 
said four sons, Nevin, John, Neil, and David, after my 
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funeral expenses and debts are paid out of the same.— 
And further I bequeath to my four sons Nevin, John, Neil 
and David, $560 in money, which I now have at interest, 
if necessity do not compel me or my wife to dispose of 
said money or part thereof before our decease.” ‘The de- 
fendant is the executor, and, upon the death of the testa- 
tor in 1842, he proved the will and assented to the legee 
cies to the widow, who took the slaves and other chattels 
into her possession. The testator lived six years after the 
‘making of his will and called in and spent two handred 
dollars of the money he had at interest; and the widow, 
whe died in 1847, ealled in the residue and used it in her 
necessary support. The plaintiff is the testator’s son 
John, mentioned in the will, and resided out of this State ; 
and, during the life of his mother, one of his ereditors here 
‘sued out an original attachment against him and served 
it on his interest in the land and two negroes, and, after 
jadgment, had the same sold under execution thereon. Qne 
Colvin purchased the land for $70, and afterwards sold 
it to the defendant and he took the sheriff’s deed therefor. 
The negroes were purchased by the defendant, but they 
were not present at the sale, and were, at the time, in pos- 
session of Mrs. McLeran at her residence; and after- 
wards one of them died in her life time. In 1848 the de- 
fendant sold the surviving slave for $649, the other chat- 

tels, Which the widow had not consumed, for $36, and the — 
land on Buck Creek for $1408, on a credit of six months. 
The bill is brought for the plaintiff’s share or one fourth 
part of the proceeds of the land and other property, insist 
ing that his interest therein was not subjec. to attach, 
ment and execution, and also for a share of the money ag 
jiterest—submitting, however, to allow thereout the sam 
paid by the defendant on the executions against the plain 
tiff and interest thereon. 
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Banks, for the plaintiff. 
Strange and W. Winslow, for the plaintiff. 


Rurrm, C. J. There was an ademption of $200 of the 
money legacy by the collection and expenditure of that 
sum by the testator. There is an implied gift of the resi- 
due of the money to the testator’s wife, if she should need 

-it; and, as the cause is heard on the bill and answer, and 
the defendant states expressly that it was applied to her 
necessary support, the whole of that fund is exhausted, 
and the plaintiff can have norelief in respect thereof.— 
But as to the residue of his demand, the Court holds, that 
he is entitled. Even if the negro had been liable to the 
execution, the sale of him was void, as he was not present. 
Blanton v. Morson, 7 Ire. Eq. 37. But in truth the plain- 
tiff had in neither the negro nor thé land such an estate, 
as could be taken on attachment or execution. For, al- 
theugh the language in the first part of the clause impcrts 
a gift of the land, negroes, and other property to the four 
sons in remainder, yet the latter part clearly shows that 
‘the things themselves are not given to them, but only the 
proceeds of them in money after a sale by the executor. 
For a sale of all is expressly directed. and, as no one else 
is appointed to make it, the duty devolves necessarily up- 
on the executor—the more especially as the funeral ex- 
penses and debts are charged upon the fund arising from 
the sale. The assent of the executor to the life estate can 
have no effect even upon the slave, since the executor had 
a trust to perform in respect of him after the death of the 
tenant for life, and therefore the property remained in the 
executor and was not subject to attachment against the 
cestut que trust. Dunwcodie v. Carrington, 2 Law Rep. 
469. Elliott v. Newby, 2 Hawks 21. So,in respect of 
the land, if it be admitted that the legal estate descended, 
or passed tothe four sons as devisees, yet it was vested 
in the heirs or the devisees, subject to the power of the 
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executor to sell, and it was divested by the exercise of the 
power of the executor in making the sale ; which he was 
not only at liberty, but obliged, to do, in execution of the 
trust in favor of the testator’s creditors and the other sons, 
It results that the right of the plaintiff toa share of the 
proceeds of the sales made by the executor continues un. 
impaired, and that the defendant is bound to account and 
pay him what may be found due, subject to the deduction | 
the plaintiff submits to allow. There must be the usual 
enquiry, and the defendant must pay the costs up to the 
hearing. . 


Pea Curiam. Decree accordingly. 


TIMOTHY W. WARD 4 AL. vos. HARDY W. B. TURNER ¢ AL, 


Where it is alleged that a note, belonging to an estate, has been, frauduleat- 
ly and in breach of trust, transferred by the executor, there must be an 
inquiry into the state of the assets ; for ifa balance was due to theexec- | 
utor to the amount of the note, it was not a fraud in him to appropri- 
ate it to the payment of his owa debt, 

Plaintiffs are not allowed to impeach a single item in the administration of ° 
assets. It can only be reached by a general account, which will be final, . 
not only as to the item particularly complained of, but as a settlement of 
8 whole subject. 

The cases of Hiason y McKinzie, 1 Dev, Eq 463, and Baird vw Baird, 1 
Dev. & Bat. Eq. cited aud approved, 


Appeal from a decree of the Court of Equity of Martin 
County, at the Fall Term 184%, his Honor Judge Batrux 
presiding. 
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Rodman, for the plaintiffs. 
Heath, for the defendants. 


Pearson, J. Upon the pleadings and proof the fuollew- 
ing case appeared : 


The defendant Hammond, as the exeeutor of one Ward, 
syld the property, and. in payment, took the note, among 
o‘ hers, of one Spruil for $276, six months after date paya- 
ble to the said Hammond, “E-recutor to the last will and 
testament of Will. W. Ward.” 


Hammond became insolvent, and left the State, without 
settling the estate of the testator or in any way account- 
ing for the assets. After his departure, his wife, in pur- 
suance of directions from him, gave the note to the defen- 
dant Price, to be applied to the payment of a debt, for 
which he was bound as the surety of Hammond. The 
note was overdue at the time Price received it. He 
sold it to the defendant, Turner, who collected it from 
Spruil. 

One of the plaintiffs is a creditor of the testator. He 
has obtained judgment at law against the executor, which 
has not been satisfied. The other plaintiffs are the chil- 
dren and legatees of Ward. The prayer is, to follow the 
note and to subject Price or Turner to the payment there. 
of, as a part of the estate of the testator. The bill is ta- 
ken pro confesso as to Hammond. The answers of Price 
and Turner do not vary the case as stated above, with the 
exception of an allegation, that Hammond, before he went 
away, had a settlement with the guardian of the children, 
who are plaintiffs, and was allowed to retain the note in 
discharge of a balance found to be due him. There is no 
proof of this allegation. 


In the Court below, the plaintiffs had a decree, and his 


Honor declared his opinion to be, that Price is primarily 
liable. Price appealed. 
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We assume. that Hammond was put out cf the ques- 
tion, being admittedly insolvent and having removed to 
parts unknown, and the question as to pritary liability 
was between Price and Turner. 

Price took the note after it was dishonored, It appear: 
ed on its face to be the property of the estate of Ward.— 
He received it to relieve himself, as the surety of Ham- 
mond, and sold itte Turner. It is too plain for argument, 
not only that Price is bound to account for the value of 
the note, but that he is primarily liable, and must satisfy 
the decree, if he is able, before recourse is had to his 
vendee. 

We should, therefore, have no difficulty in affirming the 
decree, but for the fact,that a preliminary question, ne- 
cessary to the equity set up in the bill, has not been dis- 
posed of, 

The equity rests upon the allegation, that the note in 
question was fraudulently and in breach of trust transferr- 
ed by the executor. This involves an enquiry as to the 
state of the assets; for, until an account is taken, it can- 
not be known how the balance stands; whether for or 
against the executor. Ifthe balance be in his favor to the 
amount of the rote, it was not a fraud in him to appro- 
priate it tothe payment of his own debt. There is no 
admission, which relieves the plaintiffs from the necess‘ty 
of having a general account of the estate, so as to show 
a balance against the executor, and thereby fix him with 
the fraud. 

Plaintiffs are not allowed to impeach a single item in 
the administration of assets. This might lead to endless 
litigation and multiplicity of suits. One item cannot be 
singled out as the foundation of a suit. Jt can only be 
reached by a general account, which will be final, not on- 
ly asto the item particularly complained of, but as a 
settlement of the whole subject. J/inson v. McKinzie, 1 
Dev. Eq. 468. 
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So, in the case of partners, a bill will not lie for a mis- 
application of one note or one sum of money, belonging to 
the firm, because the alleged misapplication cannot be 
established without a general account, and because such 
account will settle the whole and prevent multiplicity of 
suits. Baird v. Baird, 1 Dev. & Bat. Eq. 524. 

A final decree is entered without taking notice of this 
point. It may be, the parties waived it, being satisfied 
how the account would result, but there is no entry to that 
effect on the transcript. The decree, therefore, must be 
reversed ; and this opinion certified, to the end that an 
account may be taken of the estate which came into the 
hands of the executor ; unless the defendants waive it, 
and admit that there isa balance against the executor, 
equal to the amount of the note of Spruil, or unless the 
parties agree on some other amount. We allow no 


costs. 


Per Curtam. Ordered to be certified accordingly. 
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BENJAMIN F. KNIGHT vcs. REDMUN BUNN & AL. 


A deed in trust to secure creditors, thus described one of the notes intended 
to be secured ; ‘‘A note toJoha Ricks for about twonty three hundred 
and fifty dollars, now in possession of D. A. T. Ricks, given several years 
since, to which Bennett Buan, B. D. Battle and Robert Ricks are sure 
ties.” Held, that parol evidence could not be received to shew that this 
description was given by mistake, and that the note intended was as fol- 
lows: “$2412 26 cents. With interest from the 10th of January we or 
either of us promise to pay D. A. T. Ricks, guardian, two thousand feur 
hundred and twelve dollars twenty six cents, for val. rec'd. Witness 
our hands and seals [8th February 1849. Redmun Bunn, Bennett Buna, 
B. D. Batcle.” 

Equity never interferes to aid one creditor against snother, ou the ground 
of mistake. 

The cases of Simpson v King,1 Ire. Eq. 11, and Barnes v. Simms, & ire 
Eq. 292, cited and approved. 


Cause transmitted to the Supreme Court from the Court 
of Equity of Nash County, at the Fall Term 1830. 


No counsel for the plaintiff. 
B. F. Moore, for the defendants. 


Pearson, J. This isa bill by a trustee under a deed of 
trust for the security of creditors, asking the advice of the 
Court asto the proper construction of the deed and di- 
rections tothe trustee. 

The difficulty presented by the trustee arises upon the 
following facts: 
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In September 18149, the defendant, Bunn, executed a deed 
of trust to the plaintiff, by which he conveyed a large 
amount of property in trust to sell,and pay certain debts, 

Among the debts named in the first class, one is de- 
scribed in the following terms: “A note to John Ricks for 
about twenty three hundred and filty dollars, now in pos- 
session of D. A. T. Ricks, given several years since, to 
which Bennett Bunn, B. D Battle, and Robert Ricks are 
sureties.” The defendant, Bunn, at the time he executed 
the deed, did not owe any note to John Ricks, and in fact 
John Ricks was then dead. But he owed a note to D. A. 
T. Ricks, which was executed on the 13th of February 
1849, in renewal of a note given te John Ricks, in his bife 
time, for $2354 40 cents, to which Bennett Bunn, B. D. 
Battle and Robert Ricks were sureties, the said D. 
A. T Ricks having taken it as guardian of the ebil- 
dren of said John afier his death, which latter note is as 
fellows : “$2112 26 cents. With interest from the t@th 
of January, we or either of us promise to pay D. A. T. 
Ricks, guardian, two thousand four hundred and twelve 
dollars twenty-six cents, for val. rec'd, witness our hands 
and seals 13th of Febraary 1949,” and executed by Red- 
mun Bunn, Bennett Bunn, and B. T. Battle. The plain- 
tiff therefore, charges, that a question is made, whether 
he hasa right to pay this latter note as being the debt 
set out in the deed of trust, under the description above 
recited, and he prays that the parties interested may ififeie 
plead and seit'e the question, for bis proteetion in the a's 
m nistration of the trust fund. 

} e ‘min B.un says in bis answer, that in the haste of 
making the deed of trust, and, owing to his embarrassed 
feelings, he had furgotien the circumstance, that the note 
had been renewed, and had he called to his. reeollection 
the names of the sureties on the last note, he would have 
put the debt in the second class, and his purpose in_put- 
sing the note in the first class, was to secure Robert Ricks 
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the only solvent surety; he admits that he meant to der 
scribe the debt, which he had owed to John Ricks, and 
which was delivered tothe guardian of said Ricks’ two 
children in the distribution of his estate. The children of 
John Ricks insist, that the note, given to their guardian in 
renewal of the note held by their father, answers the de- 
scription set out in the deed, and that, at all events, it 
was a clear mistake, by which they ought not to be pre= 
judiced. The other creditors of Bunn allege that their. 
debts are honestly due and insist upon their rights. 

Without explanation, it would not occur to any one, 
that the note payable to D. A. F. Ricks, as guardian, an- 
swered the description of the note, set out in the deed; 
there is not a correspondence in asingle particular. One 
is to John Ricks, the other to D. A. T. Ricks, guardian ; 
one was executed several years before the deed, the other 
but a few months before ; one has three sureties, the other 
buttwe. The difference in the amounts would not be 
material, provided there was any other sufficient corres- 
pondence ; and the question is, can this discrepancy be 
explained by parol proof? Every written instrument 
must speak for itself, and cannot be added to, yaried, or 
explained by parol evidence. This isa well settled rule, 
both in regard to wills and other instruments, and cannot 
be departed from, without epening wide the door to per- 
jury; and making all rights uncertain. We are con- 
strained to adhere to the rule and put out of view, as in- 
admissible, the explanation which is offered. Simpson v. 
King, 1 Ire. Eq. 11. Barnes v. Sims. 5 Ire. Eq. 292. 

This may bea hard case, but it has been well said, 
“hard eases are the quicksands of the law,” and we must 
take care not to fall intothem. It is better to submit to 
a particular hardship, than to create a general inconven- 
igace. No relief can be given on the ground of mistake, 
because the defendants, who are creditors, are . . 
tacritorious and may staad on their rights. Baqolty-never 
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interferes to aid one creditcr against another on the ground 
ef mistake. It must be declared, that the note to D. A. 
T. Ricks is not secured by the deed of trust, and the plain- 
tiff must pay his costs out of the fund. The defendants 
must pay their own costs. 


Per Curiam. Declared accordingly. 


DAVID B. MELVIN, EX’R, 4e¢. rz. HARDY ROBINSON & AL. 


The plaintiff in Equity must, to entitle bimselfto a decree, sustain his own 
allegations. It will not be sufficient for him to rely upon any equity, dis- 
closed in the answer, other than that alleged in his bill. 

The case of Crawley v. Timberlake, 1 Ire. Eq. 346, cited and approved. 


Cause removed from the Court of Equity of Sampson 
County at the Fall Term 1850, 


Strange and W. Winslow, for the plaintiff. 
D. Reid, for the defendants. 


Nasa, J. The bill was filed originally to enjoin a jadg- 
ment at law upon a bond, executed by the complainant 
to the defendaat, Robinson, and by him assigned ‘to the 
defendant, Mathis. The answers came in at Fall Term 
1845, of the Court of Equity for Sampson County; and 
upon motion by the counsel of the defendants, the injune- 
tion previously granted was dissolved. From this inter 
' Jocktory- decree no appeal was taken, but at the Spring 
Term following, the bill was continued over as an origia- 


. 
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al bill, and the plaintiff replied to it. At Spring Term 
1849, the cause was set for hearing, and at Spring Term 
1850 transferred to this Court. The cause is now to be 
heard, precisely as if it had originally been filed to pro- 
cure a decree for the recovery of the money paid under 
the judgment obtained. The plaintiff alleges, that an ap. 
prentice of his, a slave named Dorsey, was arrested under 
a charge made by the defendant Robinson, that he, through 
the instrumentality of the plaintiff, had enticed from his 
possession anegro named Riley; and that Mathis, the 
other defendant, represented to him, that the charge was 
a serious one, and, if proved, would take Dorsey’s life ; 
and that Robinson was willing to compromise the matter 
and have the boy discharged, if the plaintiff would exe- 
cute his bond for $400, which he did. After this Dorsey 
was committed to jail, whereupon the bond to Mathis 
was given up. Subsequently, and while Dorsey was in 
jail under the charge, another contract was made be- 
tween the plaintiff and the defendant Robinson, that the 
former should pay the latter $25 in cash, and give his 
bond for $375, and the latter was to “discharge Dorsey en- 
tirely from the charge and set him at liberty.” The ane 
swers of the defendants positively deny, that either the 
bond for $400 or that for $375 was given for the purpose 
alleged in the bill, but simply to indemnify the defendant, 
Robinson, for the loss of his slave, Riley, and the expenses 
to which he might be put in recovering him. And Rob- 
inson, in his answer, states, that there was a controversy 
subsisting between him and one Sutton, concerning the 
title to Riley; and that a suit had been brought against 
him by Sutton for the recovery of the slave and was then 
pending ; and that, by the inducement of Dorsey, Riley 
was put into the possession of Sutton. The sole ground, 
upen which the plaintiff places his right to the relief he 
seeks, is, that the bond was given to suppress a State 


prosecution. No doubt, if the facts were so, the bond is 
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¥oid both in law and in equity. But the defendants deny, 
that such was the consideration. upon which it was given, 
ahd the plaintiff produces no evidenée whatever to prove 
it. When the defendait, in his answer, admits the plait 
til’s equity on the facts, on which it is founded, but sets 
Up an equity in himself of a distinct nature, he must sus- 
tain his answer by proofs, Lyerly v. Wheeler, 3 Ire. 599; 
but where he deniés the plaintiff’s equity, the plaintiff 
fist sustain his allegations by proper proofs. It will not 
be stifficient for him to rely upon an equity disclosed in the 
answer, other than that alleged in his bill—the probaia 
and the allegata must agree. Crawley v. Timberlake, | 
Tre. Eq. 346. The answers farther allege, that the de. 
fendant Robinson. surrendered Dorsey to the Superior 
Court, to which he was bound over ; and that the Prose- 
cuting offieer, on behalf of the State, caused him to be 
discharged—not for want of the testimony of Robinson 
or any other witness, but because, according to the facts 
tated to him, no offence against the law had been perpe- 
trated by him ; and, in fact, the statements of the bill, so 
fat a8 Dorsey is concerned, show neither a felony nor mis- 
demeanor, punishable by indictment, perpetrated by him. 

The plaintiff, not having produced any evidence to sus- 
Yai bis allegations, and they being denied by the defen- 
Gants, the bill must be dismissed with costs. 


Par Contam. Bill dismissed with costs. 
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Where in an agreement in contemplation of marriage between A. and B. 
the intended wife, (n0 trustee being interposed) it was stipalated that B. 
shall “have and hold (her property) the land, negroes, $c., to the only 
use and benefit of the said B. her executors and assigns forever.” Held, 
that these words cannot be considered as amounting to a gift to her neat 
of kin. 

“Executors aud administrators,” taken as words of purchase, cannot mean 
“next of kin.” 

If there were nothing more in the deed, it would be held clearly, that B., 
taking an absolute estate and dying without making disposition thereof, 
the personal estate would pass, according to law, to her hasband as her 
administrator, or to such person as might administer for the husband. 

But where,in the same deed or agreement, it was further stipulated, “That 
I the said A. do hereby assign, sell, deliver, alien and coufirm, and have by 
these presents sold, aliened, assigned, delivered and confirmed to the said 
B. all the right, title, estate, interest and benefit, which I may by law. 
acquire, derive or receive, either in law or equity, in and to the (said) 

_ peal and persoual estate, belonging to the said B. by reason of the ssid in- 
termarriage;” it was held that A. had thereby renounced and given up 
all right, which he would otherwise have been entitled to, either in law or 
equity, after the death ofhis wife, as her husband, and of course could 
claim none of the property, so secured, in that capacity. 

It was held, farther, that this construction was not varied by the insertion, 
in the clause covenanting for further assurance, of the words “entirely to 
divest himself of right, title and estate in and to the land aud negroes, §t , 
eo that he nor his creditors shall have any right to se!l or contract the same.’ 


Appeal from an order overruling a demurrer, made at 
the Spring Term 1850, of Wayne Court of Equity, his 
Honor Judge Baitey presiding. 

The bill in this case was filed by John J. Hooks, Wil- 
liam R. Hooks, and Franklin H. Hooks, and set forth in 
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substance : That on the day of March 1837, Mary 
Hooks, of the County of Wayne, being a widow and the 
mother of the plaintiffs, was addressed by the defendant, 
and proposals of marriage were made and accepted—that 
the said Mary was seized and possessed of a valuable 
real and personal estate, consisting of lands, slaves and 
other personal property, and it was, among other things, 
agreed, upon the treaty of marriage between the said 
Mary and Blackman, that all the estate of the said Mary, 
real and personal of the said Mary, should be se secured 
to the said Mary, by deed of marriage settlement, that, 
notwithstanding the said marriage, she should not be de- 
prived of her right, title and property in and to the said 
estate, real and personal, but that she should have, hold 
and enjoy the same, free and exempt from any claim, right 
or interest, either in law or equity, which, by operation 
of law, the said Blackman might acquire or derive by rea- 
son of the said intended marriage, and neither the said 
Blackman nor his creditors should acquire by said mar- 
riage any right, title or estate in said property, except 
that the said property might remain, during the marriage, 
in the occupancy and use of said Blackman, he paying 
therefor an annual rent of one dollar, if demanded. 

The bill farther set forth, that, before the solemniza- 
tion of the said marriage, an instrument or deed of settle- 
ment, bearing date the 14th of March 1837, was made 
and executed by the said Mary and Blackman, which was 
duly proved and registered, a copy of which hereunto 
annexed, marked, A., was made a part of the bill. And 
the bill further set forth, that the female slaves, named in 
the said deed, have had several children, since the execu- 
tion of the said deed, which are now in the possession of 
the said defendant, and whose names, as far as known, 
are Phereby, &c. 

And the bill further set forth, that the said marriage 
was solemnized immediately after the execution of the 
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said indenture—and that the said Blackman, for many 
years thereafter, always admitted the separate estate and 
property of the said Mary in the said lands and slaves, 
and, in particular charges, as a clear indication of the 
view, which the defendant had of the operation and effect 
of the said settlement, that, in February 1841, the negro 
Pompey was sold by the said Mary. and she permitted the 
said defendant to receive and use the money, but the said 
defendant made ani delivered his note to the said Mary, 
payable to her, for three hundred and forty dollars, the 
price of the said negro, and the said note was in posses- 
sion of the said Mary in the Fall of the last year, since 
which time it is supposed it has come to the hands of the 
said defendant; and, also, that, on the 8th day of Febru- 
ary 1848, and on the 2Ist day of March 1848, the said 
Blackman distinctly recognized the right of the said Mary 
to sell and dispose of the said settled property, he being 
a party to certain deeds to the plaintiffs, John and Frank- 
lin, whereby the said Mary conveyed te them certain 
lands, being a part of the said real estate contained in the 
said settlement, which deeds the said plaintiffs have 
ready to produce, &c. 

And the bill further set forth, that the said Mary de 
parted this life on the day of June 1849, leaving the 
plaintiffs and the defendant her surviving, and that the 
defendant hath, as the plaintiffs are informed, taken out 
letters of administration upon the estate of the said Mary, 
at August Term 1849, of the County Court of Johnston, 
and claims to hold, for his own use and benefit, all the 
personal estate of the said Mary, although the same is 
included in the said deed of settlement, and denies that 
he is accountable for the same or any portion thereof to 
the plaintiffs, who are the children and next of kin of the 
said Mary, as aforesaid. 

And the plaintiffs in their said bill say, that they are 
advised, that the said deed is informal and defective, as 
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a marriage settlement, because the said property was not 
conveyed to a trustee for the uses and purposes therein 
expressed; yet the said agreement, being made between 
the parties for a valuable consideration, and the intent 
and meaning thereof being apparent, this Court will not 
suffer the same to fail and become nugatory, for want of 
a trustee, and that, although the covenants and agree- 
ments in the said deed may be extinguished at Jaw, by 
the marriage of the parties thereto, yet the said defen- 
dant will be decreed and held a trustee for the uses and 
purposes, declared in the said deed, according to the just 
construction of the same and the rules and principles of 
this Court; and that the plaintiffs are further advised, 
that, by the true construction of the said deed, the said 
Mary was entitled to her estate in the said real and per- 
sonal property, unaffected and unimpaired by the said 
marriage. and that, upon the death of the said Mary, the 
same, with the increase of the said negroes, devolved up- 
on the plaintiffs, as the next of kin of the said Mary, and 
that they are entitled to call upon the said defendant te 
surrender the said negroes and their increase, and the 
proceeds of any that may have been sold, and also to such 
account of the rents, profits and hires of the said property, 
as the Court may deem just and proper. 

The plaintiffs then, in the said bill, pray that the defen- 
dant may answer the interrogatories therein propounded 
touching the premises, and that he may be decreed to 
sorrender the said negroes and their increase, and the pro- 
dace of the sales and hires, if any, and pay to the plain- 
tiffs what may be due and owing on the said account and 
settlement, and may have such other and farther relief as 
the nature of the case may require. and pray process, &c. 

Upon the return of the process, the defendant appeared 
and filed a general demurrer to the plaintiffs’ bill. On 
argument it was ordered by the Court that the demur- 
rer be overruled and that the defendant answer, ¢¢.— 
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From this order the defendant, by leave of the Court, ap- 
pealed. 


STATE OF NORTH CAROLINA, 


Jounston County. - 

This Indenture, made and entered into this 14th day 
of March 1837, between Blackman W. Lee, of the County 
of Sampson and State aforesaid, of the first part, and 
Mary Hooks, of the first named State and County, of the 
second part, witnesseth: That whereas the said Black- 
man W. Lee and Mary Hooks, having entered into an 
agreement of marriage, which marriage is soon to be le- 
gally solemnized, and the said Mary Hooks, being of her 
own right seised and possessed of a large real and per- 
sonal estate, is willing and anxious so to execute, that 
the said Mary Hooks shall not be deprived of the use, 
benefit, and profit of the said estate, real and personal, by 
reason of their intended marriage, and the said Mary 
Hooks being of lawful age to be her own agent; now, 
therefore be it known, that for and in consideration of 
the premises, and for and in consideration of the sum of 
one dollar to me the said Blackman W. Lee by the afore- 
said Mary Hooks, before the sealing and delivering of 
these presents, the receipt whereof is hereby acknowl- 
edged, I, the said Blackman W. Lee, do hereby sell, assign 
and deliver, alien and confirm, and have by these presents 
sold, assigned, aliened, delivered, and confirmed unto Mary 
Hooks aforesaid, all the right, title, estate, interest, and 
benefit, which I may by operation of law acquire, derive 
or receive at law orequity in and to the following real and 
personal estate, now belonging to the said Mary Hooks, by 
reason of the said intermarriage between the said Black- 
man W. Lee and Mary Hooks, viz: Twenty slaves; 
named, Owen, about 27 years; Pompey, 50 years; Charles, 
30; Elijah, 24; Harry, 26; Baltimore, 14; Cader, 10; 
Henderson, 7; Isaac, 5; Simon, 5; Alvin, 2; Sawney, 
about one month; Patience, 40; Amoritt, 25; Rane, 24; 
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Teney, 19; Ginny, 10; Margaret,8; Munny,3; Martha 
2; also one tract of land in Sampson County containing 
830 acres, lying in the fork of Big Cohara and Ward's 
Swamp, adjoining A. Fleming and Joshua Craddoe ; alse, 
two tracts of land in the County of Johnston, being the 
place where the said Mary now lives, containing eight 
hundred and seven acres, bounded as per deed from Sus 
sannah Blackman to said Mary, dated the 21stday of Feb- 
ruary 1829 ; also one othertract of land, joining the above, 
containing thirty acres as per deed from John Eason to 
said Mary Hooks, bearing date the 10th day of Decem- 
ber 1832; also one close carriage and two hurses—to 
have and to hold all and singular the aforesaid lands, ne- 
groes, carriage, and horses to the only use and benefit of 
the said Mary Hooks, her executors and assigns forever ; 
and the said Blackman W. Lee doth solemnly covenant, 
‘promise, and agree to and with the said Mary Hooks, that 
he will, upon the solemnization of the said marriage, or 
at any time thereafter, when requested by the said Mary, 
make, execute and deliver all and every necessary title, 
deed, or conveyance, advised and directed by counsel 
learned in law, more completely and effectually to secure 
the intention of this indenture, which is entirely to divest 
himself of right, title, and estate in and to the above men- 
tioned lands, negroes, carriage and horses ; so that he nor 
his creditors shall have any right to sell or contract the 
same or any part of said lands, negroes, or their increase, 
earriage and horses. It is further agreed and understood 
by and between the ccntracting parties aforesaid, that 
the lands, negroes and chattels may remain in the use 
and occupancy of the said Blackman W. Lee, he paying 
therefor by way of hire or rent the sum of one dollar on the 
first day of January in each and every year, if demanded. 
it is further agreed by and between the parties to this 
indenture, that, if it shall be desirable to sell or exchange 
the whole or any part of the above mentioned real or pers 
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sonal property, the said Mary may transfer and lawfully 
convey the whole or any part of said real or personal pro- 
perty to any person whatsoever, receiving a fair and full 
consideration for the same ; which consideration, whether 
it be money or property, she shall hold, possess, and keep 
in the same manner as the property hereby conveyed is 
to be held and kept ; and this indenture to be as binding 
and legal as if a third person had been appointed as agent 
or trustee, the said Mary acting as her own agent and 
trustee. 
In witness whereof the parties have hereunto set their 
hands and seals, the day and year first above written. 
BLACKMAN W. LEE, [szat.] 
MARY HOOKS, [seau.] 


Signed and sealed in 


presence of 


Joun Eason, : 
Youne Expriver, 


J. H. Bryan, with whom were Husted and Washington, 
for the plaintiffs, submitted the following argument: 


The demurrer admits the case as stated by the bill, 
which is, that Mrs, Hooks was a widow, with three chil- 
dren, that the property settled was entirely her own, that 
the object of the settlement was not only to preserve her 
rights to the property unimpaired, but that the property 
itself should not he affected by the marriage, nor rendered 
liable either to the contracts of the husband or to the 
rights of his creditors. 

The property settled consists of lands and negroes—per- 
sonal chattels in possession. 

It is declared that the husband shall not acquire any in. 
terest whatever by the marriage, and he sells, assigns and 
confirms unto Mary Hooks all right, title, estate, interest 
and benefit which he may, by operation of law, acquire, 
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derive or receive, either in law or equity, to the proper- 
ty, &c. 

Upon the construction of this settlement, the question 
is emphatically, as was said by Lord Tuvrow, in Wood- 
cock y. Duke of Dorset, 3 Bro. C. C. 569, “what is the 
truth and honor of the case?” and that is to be answered 
by ascertaining by a liberal construction what is the true 
intention of the settlement. 

The defendant, if he have any claim, has it as husband; 
it isthe jus mariti—the settlement is not to be construed 
by what has subsequently happened ; but its meaning 
now is what it was on the day of its execution; it cannot 
be affected by the fact of the wife pre-deceasing the hus- 
band. 

Upon the marriage, there being no trustee, the husband 
became possessed of the slaves absolutely as the legal 
owner—and upon his death, they would have devolved 
upon his executor or administrator—they were personal 
chattels in possession; they were not choses in action, 
which could only be reached by administering upon his 
wile’s estate—his claim upon the death of the wife was 
still jure mariti and not as administrator. 

The husband is not next of kin and cannot claim as 
such. Bailey v. Wright, 18 Ves. ’49. Tyson v. Sugg, 
2 Hawks 472. Oliver and Jones, 3 Ire. Eq. 369. 

The defendant, therefore, if he claim here, must be al- 
lowed by this Court to claim against his express convey- 
ance, renunciation and release. 

The intention of the settlement is rendered more appa- 
rent from the fact, that not only the defendant, but his 
creditors, are excluded from deriving any benefit from the 
settlement, and this is an argument against his holding 
the property for his own use in any capacity; for if he 
holds it for his own use, his creditors must necessarily be 
entitled to subject it. 
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Bat the words, “to have and to hold all and singular the 
property, &c., to the only use and benefit of the said Mary, 
her executors and assigns.” do not contemplate or allow 
the claim of the defendant, as her administrator. It is im- 
possible that the words, “her executors and assigns,” can 
here be regarded as words of limitation, fcr they embrace 
valuable real estate as well as personal—they embrace 
the whole property as one corpus—the Court must hold 
them to be words of purchase; and then their true mean- 
ing is to be ascertained, which, especially in marriage ar- 
ticles, depends upon the intention, and, to ascertain that, 
a liberal interpretation (as is said by Judge Gaston in 
Gause v. Hale, 1 Ire. Eq 241.) is to be given. 

“Taking the whole instrument together what is the in- 
tention of the parties, as is said in Smith v. Dudley, 16 
E. C. R. 132. 

That the Court will make technical words yield to 
what they believe the intent of thé agreement, is shewn 
by the cases of Bulmer v. Joly, 5 Sim. 51, 8 E. Cond, Ch. 
Rep 345. 3M. & K.197. Palin vy. Hills, 1 M. & K. 
470. Hames v. Hames, 2 Keen 646. 

In this Court, the wife may have a separate property 
with all its incidents, and this settlement will receive the 
same construction, as if there had been a conveyance to 
atrustee. In that case, upon the death of the wife, it is 
submitted that the husband could not have claimed against 
his covenants, but the trustee would have held for the 
heirs and next of kin of the wife. 

There is a special provision made here for the husband 
by the settlement—he is to have the use and enjoyment 
of the property, paying a nominal rent, if demanded.— 
This is entirely inconsistent with his taking the entire in- 
terest and estate—this would be taking “ part of the 
whole.” And where would be the estate of the wife ?— 
The whole object of this anxiously executed settlement 
would be to secure her one dollar per year of her proper- 
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ty, during the coverture, and upon its dissolution by her 
death the whole would go absolutely to the husband. 


W. H. Haywood and Miller, for the defendant. 


Pearsoy,J. The case turns entirely upon the construe- 
tion of the deed of settlement, as it is called. 

We concur with the defendant’s counsel jn the position» 
which was mainly debated upon the argument of the 
cause, that the words,“To have and to hold all and sin- 
gular the land, negroes, &c., to the only use and benefit 
of the said Mary Hooks, her executors and assigns for- 
ever,” cannot be considered as amounting to a gift to her 
next of kin. For, “executors and assigns,” taken as 
words of purchase, cannot mean “next of kin.” No case 
has ever gone so far, and the authorities cited for the de- 
fendant fully prove that these words, taken as words of 
purchase, designate the personal representatives... Exec- 
utors and Administrators, 1 Phillips 1. But, in truth, the 
words, as used in this clause, are only intended to limit 
to Mary Hooks an absolute estate, and they are used in 
reference to her in the same sense that they would have 
been used in reference to a trustee, had there been one— 
that is, to convey the idea, that the estate was to be ab- 
solute. If there was nothing more in the deed, we should 
hold clearly, that Mrs. Hooks taking an absolute estate, 
and dying without making a disposition thereof, the per 
sonal estate would pass according to law toher husband 
as administrator, or to such person as might administer 
for the use of the husband. 

But from the whole instrument the intention is clear, 
that the defendant had agreed to accept the use and pro- 
fits of the land, negroes, &c, during the coverture ata 
nominal rent of one dollar, if demanded, and to divest hime 
self, to renounce, and give up all further right, which he 
would otherwise have been entitled to, either in law or 
equity as husband. The language used to express this 
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intention is as definite and explicit as language can be, 
and the only want of perspicaity is occasioned by using 
too many words, in the earnest desire, that the intention 
should not be misunderstood. 

“I, the said Lee, do hereby sell, assign, deliver, alien, 
and confirm, and have by these presents sold, assigned, 
aliened, delivered and confirmed to the said Mary Hooks 
all the right, title, estate, interest and benefit, which I 
may by operation of law acquire, derive, or receive, 
either in law or equity in and to the following real and 
personal estate, belonging to the said Mary Hooks, by 
reason of said intermarriage.” 

Our attention was called to the fact, that in the clause 
covenanting for further assurance, the intentiun is not ex- 
pressed quite so forcibly. The intention is, “entirely to 
divest himself of right, title, and estate in and to the land 
and negroes, &c.; so that, ie nor his creditors shall have 
any right to sell or contract the same.” 

If these words were inconsistent with the intention pre- 
viously expressed, in what may be called the “enacting 
clause,” it would be difficult to hold, that, by any sound 
rule of construction, they could have the effect of qualify- 
ing or varying the stipulations of the parties ; for, the ob- 
ject of the covenant is not to vary the stipulations, but to 
provide that they should be carried fully intoeffect. The 
two clauses, however, are not inconsistent, and may well 
be read together. The iatention is, “entirely to divest 
himself of all right or title ; so that, he shall have no right 
to sell ;” and so that, he shall no interest, estate or berefit, 
either in law or equity, by reason of the intermarriage, 
as is herein before provided and agreed on, except that 
he is to have the use and profits of the property during 
coverture ata nominal rent. The demurrer wasp operly 
overruled; and the defendant must pay the costs. This 
Opinion will be certified. 


Per Curiam. Ordered to be certified accordingly. 
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JAMES M. DONNELL ¢ AL. vs. JOHN MATEER § AL. 


The right of a tenant in common to partition of a legal estate is as absolute 
in a Court of equity as in a Court of law, The Courts, having concur- 
rent jurisdiction, as to an actual partition, must adjudicate on the same 


principles. 

In the case ofa petition at law for an actual partition, if the defendant 
wishes toavail himself of an equitable defence, as, tor instance, a claim 
under a contract for purchase, he must obtain an injunction to stay pro- 
ceedings at law, until the cause can be heard in equity. 

if the application for partition be toa Court of Equity, it is not sufficient for 
the defendant to rely upon his equitable grounds of defence in his answer. 
He ought, to entitle himself to his equity, to file a cross bill, for which the 
Court would allow him a reasonable time; but his failure to do so, will 
not prevent him from filing a separate bill for relief, as the partition affects 
the legal title only, and the share, assigned in severalty, could still be 
reached. 


Cause transmitted from the Court of Equity of Rock- 
ingham County, at the Fall Term 1850. 

This was a bill for the sale, for partitior, of a tract of 
land, alleged by the plaintiffs to belong to them and the 
defendants, as tenants in common. The case appeared 
from the pleadings to be this: 

William Mateer died intestate in 1835, seised in fee of 
a tract of land containing 100 acres, and described in the 
bill. He left no issue; but his heirs at law were two 
brothers, the defendants, Andrew and John, and two sis- 
ters Polly and Margaret, who held the premises a: tenants 
incommon. Polly intermarried with Joseph Donnell, 
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and they had issue one child, James M. Donnell, who is 
one of the plaintiffs, and then died ; and Margaret inter- 
married with Joseph D. Watson and had one child, John 
H. C. Watson, who is one of the plaintiffs, and then she 
died. The bill was filed in March 1849 and prays for 
partition of the premises, and, to that end, for a sale 
thereof, and that one fourth part be set out to the plaintiffs 
respectively. The answer admits the seisin of William 
and the descent from him to his brothers and sisters, as 
stated in the bill. It further states, that shortly after the 
death of William, their father, James Mateer, made a 
eontract with his children John, Polly, and Margaret, for 
the purchase of their shares of the premises at the price 
of $375, which he discharged by paying to each of them 
$125; but that, the transaction being in the family, he 
took no receipts therefor, nor conveyance, nor any writ- 
ten memorandum of the contract of the land: that he 
also agreed. at the same time, with the defendant, An- 
drew, to give him the same price for his share, or to leave 
the whole tract to him by will; and that he afterwards 
devised the land to Andrew in fee and died in 1845. The 
answer states, that the plaintiff, Donnell, had recently 
acknowledged, that his father and mother made the con- 
tract of sale and received their share of the purchase mo} 
ney, and for that reason he professed himself willing to 
convey to the defendant, Andrew, his one fourth part of 
the land. And the answer insists, that the contract of 
sale is good and valid, and ought tobe specifically de- 
creed inthis Court; and that, therefore, the defendant, 
Andrew, is the equitable owner of the whole tract, and 
that the plaintiffs are trustees for him, and ought not to 
have the partition prayed for. 


Muller, for the plaintiffs. 
Morehead, for the defendants. 
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Rurrm, C. J. The proofs of the alleged contract be- 
tween the father and his daughters are in some respects 
very unsatisfactory. But the Court does not go into them, 
because, if they fully susc:ained the answer, no case 
would be made out, on which the prayer of the bill could 
be denied. The parties to this suit are tenants in com- 
mon, and either one of them has an absolute right to par- 
tition, either specifically, or by a sale and a division of 
the price. The plaintiffs might have proceeded at law 
and obtained a partition of the land, and no resistance 
could be made against it atlaw. It is true, the defendant 
Andrew, as the devisee of his father, might have filed his 
bill for the specific performance of the contract of sale, 
and, by showing a prima facie case for a decree for a 
conveyance, he would have entitled himself to an injune- 
tion against proceeding at law, until the cause could be 
heard in equity. But very clearly he ceuld not have an 
injunction upon a bill framed upon the matter contained 
in this answer, since the contracts set out are absolutely 
void and could not entitle the party to a decree for spe- 
fic performance on the hearing. They are void, by the 
statute of frauds, because they were not in writing, and 
that of Mrs. Donnell, because she was married at the time. 
The right ofa tenant in common to partition of a legal es- 
tate is as absolute in this Court as itis at law; forthe ju- 
risdiction as to actual partition is concurrent in the Courts 
of law and equity, and therefore both Courts must adju- 
dicate on the same principle. The only necessity a tenant 
in common is under, for coming into the Court of Equity, 
is that, which arises from the inconvenience of an actual 
partition, and induces him to apply for a sale. But that 
does not change the principle applicable to this case, and 
the plaintiffs are strictly entitled to partition in the one 
form or the other, when the legal tenancy in common is 
admitted, unless the other party, upon a proper bill, get a 
decree declaring them trustees for him and ordering a coa: 





DECEMBER TERM, 1850. 


Donnell vs. Mateer. 








veyance. It does not suffice to state in the answer, as an 
obstacle to the partition, equitable grounds for such a de« 
cree; for, peradventure, the party might never institute 
a suit, putting the matter directly in issue and entitling 
him to the decree for specific performance. Therefore 
the defendant, Andrew, in order to get the benefit of the 
case he alleges, should have filed his cross bill and obtaine 
ed an order to bring both causes on to be heard together. 
Without that, the legal rights of the plaintiffs must pre- 
vail, so far as to require the decree for partition. The 
partition will not, indeed, deprive the defendant of the 
right to speeific performance, as the partition affecis the 
legal title only, and the share assigned in severalty to the 
defendant’s vendors could still be reached by him. It is 
admitted, however, that it is more convenient and less exe 
pensive toall parties, that partition should not be made 
before the equitable rights are settled; and, if the de. 
fendant had a case with any color for a decree, the Court 
would await his filing across bill for a reasonable time, 
But, ashas just been said, the defendant’s case, as stated 
by himself, is radically defective; since, as to one of the 
vendors, there was coverture at the time of the alleged 
contract, and, as to both, the contract was oral and the 
plaintiffs have taken advantage of that defect by bringing 
their present bill. The plaintiffs must, therefore, be de- 
clared to be entitled to partition, and, if the parties de not 
agree on the point, it must be referred to the Master to 
enquire, whether actual partition can or cannot be made 
without injury to the parties, or some of them, and, if it 
be found that it cannot, then to state to which of them 
and to what amount. The defendant, Andrew, must pay 
the costs up to the hearing. 


Per Coriam. Decree accordingly. 
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A testator devised to his son H. several tracts of land, and to his son John 
several tracts of land, including the home place after the death of his 
wife. He gave to each of his daughters, E. and M.a negro woman and 
four children. He gave to his wife absolutely six negroes, and lent te 
her during her widowhood four other negroes, and gave her ploughs, 

~ horses, cattle, &c. and lent her the home plantation, with the privilege of 
fire wood and rail timber on any of his lands for the use of the plantation. 
He then directed as follows : ‘I will that my negroes all to be hired out 
im common, except those given to my wife and also loaned to her, and 
the hire, and interest of my notes, to go for clothing and educating of my 
children, and the rest of my lands also.” At the time of the testator’s 
death, his son H. had just arrived at age. E. was 14, J, 10, and M.8 
years of age. 

Held, ist. That the widow wag entitled to the immediate possession of the 
negroes, and the stock, farming utensils, {c., which were bequeathed to 
her ; and also to the immediate possession and use of the home plantation: 
2ndly. That H., having arrived at age, was entitled to the immediate pos- 
pession of all the lend devised to him, and the one fifth part of the undis- 
posed of property, leaving the balance as a common fund for the support 
and education of the three other children, to be applied to that purpose 
at the discretion of the executor; 3rdly; Thatwhen M. arrives at age or 
marries, she will be entitled to draw, out of the common fund, the negroes 
given to her and one fifth of the property undisposed of; so, also, J., when 
he arrives at age, will be entitled to the land devised to him, subject to 
the life estate of his mother in the home place, and to one fifth of the un- 
disposed of property ; and 4thly, that when M. arrives at age or marries, 
she will be entitled tothe negroes given to her and one fifth of the pro- 
perty undisposed of ; and the widow will then take the remaining fifth of 
the property undisposed of. 








Cause removed from the Court of Equity of Pitt Coun- 
ty, at the Fall Term 1850, 
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No counsel for the plaintiff. 
Biggs, tor the defendants. 


Pszarsox, J. This was a bill filed by an executor, to ob- 
tain from the Court advice inthe construction of the will 
of his testator, upon the following state of facts : 

Jn January 1843, John S. Easton executed his will, by 
which he devised to his son, Henry, several tracts of 
land, and to his son, John, several tracts of land, in- 
cluding the home place after the death of his wife.— 
He bequeaths to his daughter, Eliza, a negro woman, 
Judah, and her four children ; and to his daughter, Martha, 
anegro woman, Maria, and her four children. And he 
gives to. his wife absolutely six negroes; and he lends to 
her, during her widowhood, four other negroes, and gives 
her two horses, a mule, barouche, and harness, cattle, 
ploughs, household furniture, &c.; and he lends to her 
the plantation, on which he then lived, with the privilege 
of fire wood and rail timber on any of his lands for the 
use of the plantation. 

He then adds, ‘I will,that my negroes all to be hired 
out in common, except those given to my wife and also 
loaned to her, and the hire, and interest of my notes, to go 
for clothing and educating of my children, and the rest 
of my lands also.” 

The testator died in 1846, leaving his wife and four 
children, Henry, who had just arrived at the age of twen- 
ty-one; Eliza, fourteen years of age; John, ten; and 
Martha, eight years. Besides the negroes named in the 
will, the testator owned five valuable negro men, one boy 
fifteen years old, and two young women; and he owned 
notes, bearing interest, amounting to about $1000, after 
paying debts, &c. 

The bill seeks to have a construction of the will. We 
think the widow is entitled to the immediate possession 
of the negroes, and the stock, farming utensils, &c., which 
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are bequeathed to her; and alsoto the immediate posses: 
sion and use of the home plantation. For, although the 
exception of the negroes in the above recited clause fur- 
nishes an inference, that no exception was intended to be 
made out of the general expression, “and also the rest of 
the land,” if it stood by itself, yet taking the will as a 
whole, we are satisfied, that it was intended to give the 
wife the immediate use of the home place, and to except 
it out of the “common” fund. Possibly he made the ex- 
press exception of the negroes, because, in reference to 
them, he had used the word, “all;” which is not used in 
reference to his lands. But, however this may be, we in- 
fer he intended her to have the use of the home place ; be- 
cause she js not to draw any part of the common fund for 
her support; and, it is clear from the gift of the negroes, 
stock, farming utensils, furniture, ¢-c., that he expected 
her to use the plantation and make her support in that 
way. 
As Henry, although under age at the date of the will, 
had arrived at age when his father died, it was no longer 
necessary for him to draw on the “common fund.” We 
think he is entitled to the immediate possession of all the 
land devised to him, and the one fifth part of the undis- 
posed of property. This will leave the balance as a 
“common fund” for the support and education of the three 
other children, to be applied for that purpose at the dis- 
cretion of the executor. He will, of course, be influenced 
in a great degree by the annual income. 

When Eliza arrives at age or marries, she will be enti- 
tled to draw, out of the common fund, the negroes, given 
to her, and one fifth of the property undisposed of. So, 
John, when he arrives at age, will be entitled to the land 
devised to him, subject to the life estate of his mother in 
the home place, and to one fifth of the property undisposed 
of. This will reduce the fund to two fifths; and when 
Martha arrives at age or marries, she will be entitled to 
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the negroes, given to her, and one fifth of the property un- 
disposed of; and the widow will then, under the provise 
ions of the act of 1835, take the remaining fifth, the pur- 
pose of making the common fund and creating this charge 
upon the property undisposed of having been fully ac- 
complished. 

If it be asked, why the widow is not allowed to take 
her fifth part, until the youngest child arrives at age or 
marries, it is answered, because the property, although 
not finally disposed of, is charged fora certain purpose, 
and she must take, subject to that charge, which is a pare 
tial disposition of it. And the reason that Henry is at 
liberty to take his part immediately is, because he was orie 
ginally interested and intended to be benefitted by the 
common fund, which was not the case in respect to the 
widow; and so, when the purpose is answered as to him, 
he is entitled to withdraw his part, as the means of mak- 
ing @ support. 


The costs will be paid out of the fund. 


Per Curtam. Declared and decreed accordingly. 
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SAMUEL S. DOWNEY vs. JAMES M. BULLOCK ¢ AL. 


Under some circumstances, a trustee, although restricted to the expenditure 
of the profits of the trust property, may be at liberty to anticipate, by 
spending, under an emergency, more than the profits of the current year; 
as if there be a dearth and a consequent failure of crops, or some extraor- 
dinary sickness, making it necessary to incur heavy medical bills ; but, in 
such case, the evidence of this emergency must be averred and proven, 
and a full account rendered. 


Cause removed from the Court of Equity of Granville 


County, atthe Spring Term 1850, 

This is a bill filed by Samuel S. Downey plaintiff, 
against James M. Bullock, John S. Hunt and Francis 
Ann, his wife, William B. Hunt, Richard B. Hunt, Leon- 
ard H. Hunt, Emily F. Hunt, Lucy B. Hunt, Susannah B. 
Hant, and Mary E. Hunt. The bill sets forth, in sub- 
stance: That William Bullock, late of the County of 
Granville, departed this life some time in the year 18—, 
having first duly made his last will and testament, of 
which he appointed his son, John Bullock, the sole execu- 
tor, and which, after his death, was duly proved and re- 
corded, and the said John Bullock duly qualified as exec- 
utor—that the said testator, in and by his said will, did, 
among other things, devise and bequeath, as fellows: “I 
give unto to my son John Bullock, in trust for the heirs 
of my daughter Fanny Ann Hant, the fifteen negroes I 
put in her possession at her marriage with Captain J. 
Hunt, also the tract of land, whereon Captain Hunt now 
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lives, containing 585 acres. I give the stock of horses, 
&c , loaned John and Frances, in the same manner to 
them and their heirs forever, to the heirs proceeding from 
the body of my daughter, Frances Ann.” The bill further 
sets forth, that, doubts arising as to the construction and 
difficulties in the execution of the said will, the said John 
Bullock, the executor, exhibited his bill, in this Court, at 
— Term 18—, against the said John F. Hunt, and 
Frances, his wife, and the legatees and devisees ramed 
in the said will, praying that the true construction of the 
said will might be declared, that he might be directed 
and protected by a decree of the Court, in the execution of 
his trust, and for other relief in the said bill mentioned— 
that answers having been put in, the said cause was set 
down for hearing, and by an order of this Court was re- 
moved into the Supreme Court for hearing—that the 
same came on to be heard at December Term 1832 of the 
said Court, when their Honors declared, that by the words 
“heirs” and “heirs of the body,” in the before recited 
clause, the testator meant the children or issue of 
the said Frances Ann, as well those which should come 
in being after the making of the will as those who were 
in being at the making thereof, and, in and by the decree 
containing the said declaration, the said Court directed 
thatthe said John Bullock, the executor and trustee, mights 
it he should think proper, put the property, devised and 
bequeathed in the above recited clause, into the posses- 
sion of the said John F’, Hunt for the support of his family, 
and might permit the said John to expend the whole pro- 
fits for that purpose and for the education of his children. 
And the bill further set forth, that the said John Bullock, 
-under the permission granted him by the said decree, did 
j ut the said John in possession of the said property, real 
und personal, and permit him to have the entire control, 
management and direction thereof, and the said John, be- 
ug So in possession, continued, for several years and unti! 
7 
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the proceedings in this suit had, to superintend and man- 
age the said property, to employ overseers, and to make 
purchases of clothing, groceries and all other necessaries 
for and on account of his said family. The bill further 
set forth, that, about the year 1838, Thomas Hunt, the 
father of the said John, then residing in the State of Mis- 
sissippi, and being desirous to have his son with his wife 
and children settled near him, proposed tothe said John 
to remove to the said State and proposed many arrange- 
ments for his advancement and for the comfort and ad. 
vancement of his family, and the said John, believing that 
his and their interest would be greatly promoted by such 
removal, accepted his father’s offer; that a difficulty 
however was found in regard to the negro slaves, which 
the trustee had no power to authorize the said John to re- 
move, while, if they should remain, ne considerable pro- 
fit could be expected from their labor and very serious 
inconvenience would be sustained by Mrs. Hunt and her 
children from the want of their services as domestics in 
their new home ; that, in pursuance of the wishes of the 
family, in the said year 1838, proceedings were instituted 
jn this Court, upon which at Term of that year ade. 
cree passed, appointing the said Thomas Hunt a trustee, 
in the stead of the said John Bullock, and authorizing the 
removal of the said slaves tu the State of Mississippi, up- 
en certain termsand conditions therein specified. The 
bill further set forth, that, in the latter part of that year 

the said John T. Hunt, acting under the authority of the 
said Thomas, had made his arrangements for the removal 
of his family with the said slaves, when an unexpected 
difficulty presented itself; that the said Thomas Hunt 
having contracted debts for and on account of his family} 
and as the agent of the said John Bullock, the trustee, up- 
on the faith of the said trust fund, the creditors interposed 
to prevent the removal of the slaves until their debits 
were paid or secured; and that the said Mr. and Mrs, 
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Hunt earnestly solicited the plaintiff to become responsi- 
ble for these debts. The bill further sets forth, that yield- 
ing to the entreaties of the said John and Frances Hunt 
and their friends, and assured that the said Thomas Hunt, 
the new trustee, would see that he was indemnified out 
of the trust fund or otherwise, the plaintiff gave a written 
engagement to become responsible for these debts, provi- 
ded the same should not be payable before the Ist of June 
1842, and afterwards, in pursuance of the said engage- 
ment, joined the said John T. Hunt in bonds to the res- 
pective creditors for their demands, payable as above 
mentioned, amounting in the whole to about the sam of 
$4060; and that the plaintiff, upon executing the said 
bonds, took from the said John T. Hunt a written memo- 
randum, stating the circumstances, under which the said 
bonds were given, signed by the said John as agent of his 
father, Thomas, the trustee ; that the said John at the 
same time placed in the hands of the plaintiff, to be ap- 
plied towards the payment of the bonds so given by him 
as aforesaid, three securities (particularly described in 
the bill); and that, annexed to the bill, there is a schedule 
of the bonds by him given and subsequently paid, and 
that, after applying towards the plaintiff’s re-imburse- 
ment the moneys due upon the said securities, there re- 
mains due to the plaintiff as of the date of the Ist of June 
1842, the sum of $2183 27 or thereabouts. The bill far. 
ther sets forth, that, at the foot of the memorandum so 
given by the said John Hunt, the plaintiff added a state. 
ment of the said three securities deposited with him, as 
aforesaid, and the application to be made thereof, and 
signed the same, and the paper, containing the said me. 
morandam and statement, being submitted to the said 
Thomas Hunt, he endorsed thereupon and signed a writ- 
ten approval of what the plaintiff had done, acknowledg. 
ing his right to be re imbursed out of the said trust fund, 
which approval the plaintiff has ready to produce, &c,— 
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The bill further set forth, that the several debts for which 
his bonds were given, as mentioned in the said schedule, 
were all contracted for just and necessary purposes, pro- 
perly chargeable and payable out of the said trust fund, 
(particularly specifying some of them,) and all the other 
debts, mentioned in the said schedule, were for necessa- 
ries furnished to the said family and purchased for them 
by the said John Hunt, while acting under the authority 
of the said John Bullock, and, according to the declara- 
tions of the said decree, were justly payable out of and 
chargeable upon the said fund ; and the bill proceeded to 
state, that the plaintiff was advised, that, having, under 
the circumstanees before stated, become bound for the 
payment of the said debts and having paid the same, he 
is entitled in this Court to be re-imbursed out of the said 
trust property, because in this Court he is entitled to be 
substituted to all the rights of the creditors, whose de- 
mands he has satisfied, and because, by the payment of 
the said demands, he has a right in this Court, indepen- 
dently of such substitution, to look to the said fund for his 
re-imbursement. And the bill further set forth, that the 
said Thomas Hunt, though at the time of his appointment 
and the removal of the said slaves, in possession of a 
large estate, has since become entirely insolvent, and en- 
tirely unable in any manner to indemnify the plaintiff, 
and the said John Hunt was at notime of ability so to do, 
but was, and yet is, dependent upon the said trust proper- 
ty for his own support ; that, since the change in his fa- 
ther’s circumstances, the said John Hunt has returned 
with his family and the said slaves to the County of 
Granville, where he is now residing; that the defendant 
James M. Bullock has been duly appointed by this Court 
trastee for Mrs. Hunt and her children in the place of the 
said Thomas Hunt, and hath now the charge and superin- 
tendendence of the real and personal estate, composing the 
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said trust fund, which, under his management, is now pro- 
ducing a larger income than is necessary for the support 
and maintenance of the said family and education of the 
children ; and that the plaintiff is advised, that, in this 
Court, be hasa right, not only to have the surplus profits 
of the fund applied to the payment of his demand, but, if 
necessary, to have satisfaction out of the principal there- 
of. The bill further set forth, that the defendants, Wil- 
liam B. Hunt, Richard B. Hent, Leonard H. Hunt, Emily 
F. Haunt, Lucy B. Hunt, Susannah B. Hunt, and Mary E,. 
Hant, are the children and only issue ef the defendants, 
John F. and Frances Hunt, that they are infants, under 
the age of twenty une years, personally under the charge 
of their father, the said John, having no property or es- 
tate except the said trust fund, and having no guardian 
except the defendant, James M. Bullock, who, as their 
trustee, has the possession and control of their said proper- 
ty, and that the plaintiff hath applied to the said James, 
and requested that his said debt may be allowed, and pro- 
vision made for the payment thereof out of the said trust 
property, but that he, though nothing doubting any of the. 
matters herein stated, and though perfectly willing to do 
any thing, whichis just and proper inthe premises, yet 
declines to comply with the plaintiff’s request, because 
of the responsibility, which would thereby be imposed 
upon him, and which, as he supposes, he ought not, as 
trustee, to assume. 

The bill concludes with the usual prayer for process, 
answers, and such relief as the nature of the case may 
require. 

The answer of the defendants was put in by James M. 
Bullock for himself and the infant defendants. It admits 
or does not deny most of the allegations in the bill, but 
it denies that John Bullock ever gave authority to John F, 
Hunt to contract any debts on the faith of the trust es- 
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tate, and avers that this was well known in the neighbor- 
hood and particularly to the plaintiff. It denies that the 
p*aintiff signe! the bonds, with any reliance upon the 
trast property forhis indemnity, but avers that he signed 
them upon the personal responsibility of John F. Hunt, 
who was then in good circumstances, and who also 
gave the plaintiff counter security in some form or other. 
It also denies that the debts mentioned by the plaintiff 
were contracted, except avery small portion of them if 
any, for the benefit of the cestwis que trust. 

Replication was entered, depositions taken and the 
cause set for hearing and transmitted to the Supreme 


Court. 


J. H. Bryan and Littlejohn, for the plaintiff. 
Gilliam and McRae, for the defendants. 


Pearson, J. From the proofs we are satisfied, that 
much the larger part of the amount, for which the plain- 
tiff became bouad, were debts of John Hunt contract. 
ed for his own purposes, and not for the support and 
education of his children, or for expenses incurred on 
account of the slaves. 

We are also satisfied, that the plaintiff assumed the 
liability, trusting for indemnity to the notes, which were 
put into his hands, and to the guaranty of Thomas 
Hunt, and that this is an attempt, upon the failure of said 
Hunt, to fall back upon the trust fund, which was not 
before looked to. 

But apart from these considerations, the case made by 
the bill is fatally defective. “By a decree of this Court, it 
was directed, that John Bullock (then acting as trustee,) 
might, if he should think proper, put the trust fand into 
the possession of John Hunt for the support of his family, 
and might permit him to expend the whole profits for that 
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purpose, and for the education of his children.” The 
fund, consisting of a plantation, and some twenty or thirty 
negroes, with a stock of horses, cattle, household furni- 
ture, &c., was put into the possession of John Hunt. He 
had the entire control and management of it, and was at 
liberty to apply the whole of the profits to the support and 
education of his children, all of whom were then quite 
young. This state of things continued for some five years, 
when, in 1838, Thomas Hunt was appointed trustee in 
place of John Bullock, with a view to the removal of the 
said John Hunt and his family, and of the negroes, form- 
ing the most valuable part of the trust fund, to the State 
of Mississippi. The plaintiff alleges, that, at that time, 
John Hunt had incurred debts for and on account of his 
children, and the necessary charges in respect of the nee 
groes, tothe amount of $4060, over and above the whole 
profits of the trust fund; and that he, out of friendship 
for the wife and children of said Hunt, (the cestuis que 
irust,) became bound fer the payment of the several debts, 
making the above amount, in order to enable Hunt to take 
the negroes to the State of Mississippi. 

The fund is now in the hands of another trustee, James 
W. Bullock, one of the defendants; and the plaintiff seeks 
to charge it with the sum he has been obliged to pay. It 
is clear, he must make out his equity by and through John 
Hunt, for whom, and at whose instance, he became 
bound. 

John Hunt alleges, that he exceeded the profits of the 
fund some $4000, but he exhibits no account, and, for 
aught that appears, he kept none, so as toshow what was 
the amount of profits received, and how it was expendeil, 
and by what means he was obliged so far to overrun his 
limit. ‘This is the fatal defect in the bill. Upon its face 
it shows, that Hunt, in whose shoes the plaintiff stands, has 
been guilty of gross negligence or of downright extrava- 
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gance. It would be extravagance thus to exceed the in- 
come of one’s own property—much more so in regard toa 
trust fuad: and still more so, when there is an express re- 
striction to the profits of the fund; and yet, without any 
account or attempt at explanation, the plaintiff seeks to 
follow and charge the trust fund. There is no principle 
of Equity, upon which the bill can be sustained. 

It may be true, that, under some circumstances, a trus- 
tee, although restricted to the expenditure of the profits, 
may be at liberty to anticipate by spending, under an 
emergency, more than the profits of the current year; as 
if there be a dearth and a consequent failure of crops, or 
some extraordinary sickness, making it necessary to incur 
heavy medical bills: but, in such case, the existence of 
this emergency must be averred and proven and a full 
cccount rendered. , 

The bill must be dismissed at the plaintiff’s cost. 


Per “vriam, Decree accordingly. 
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NANCY HARRIS 4 AL. vs. HERBERT HARRIS & AL. 


A feme covert, entitled to a separate estate in personal property, unless there 
be some clause of restraint of her dominion, may convey it and do all 
other acts in respect to it, in the same mgnner, as if she were a feme sole, 
whether a trustee be interposed or not. 

Peaason, J., dissented. 

The cases of Dick v. Pitchford, 1 Dev. & Bat. Eq. 480, Miller v. Bingham, 
1 Ire. Eq. 423, Frazier v. Browalew,3 Ire, Eq. 237, and Newlin v. Free- 
man, 4 Ire. Eq 312, cited and approved. 


Cause transferred from the Court of Equity of Rather 
ford County, at the Spring Term 1842. 

Upon the Stites and proofs the following case ar- 
peared : 


On the 11th of May 1835, Frederick Ward conveyed ¢ a 
negro girl, Jinny, to Thomas Ward, “in trust to and for 
the separate use of Nancy Harris, the wife of William 
Harris, and free from any control of the said William, dur- 
ing the natural life of the said Nancy, and upon the death 
of the said Nancy upon further trust to hold the said ne- 
gro and her increase to the sole and separate use of Elizae 
beth Ledbetter, the wife of Richard Ledbetter, and Sally, 
the wife of John Scorey, both to be equally interested in 
said trust; and upon the happening of the death of the 
said Elizabeth or Sally or both, the said Thomas is to 
hold the said negro and her increase for the benefit of 
their children ; one half to the children of Elizabeth and 
the other half to the children of Sally.” Elizabeth Led. 

8 
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better and Sally Scorey were the daughters of William 
and Nancy Harris. The negro girl was in the possession 
of Harris and wife ; and, in March 1838, William Harris, 
being much indebted and judgments rendered against 
him for debts for which his sons-in law, Ledbetter and 
Scorey, were bound as his sureties, William Harris and. 
his wife, Ledbetter and his wife, and Scorey and his wife 
sold the negro woman and one of her children, then six 
months old, to the defendant, Herbert Harris, for the price 
of $700, and those six persons made a deed to said Her- 
bert for them, with a covenant of general warranty: an‘ 
he took them into his possession. He paid the considera- 
tion money partly in discharge of the debts mentione J, 
partly to William Harris, and partly to Ledbetter by the 
direction of the other vendors. Scorey and wife have 
four children ; and in September 1841 this bill was filed 
by Mrs. Harris, Mrs. Ledbetter, Mrs. Scorey, and her four 
children, against Herbert Harris, William Harris, Led- 
better, Scorey, and Thomas Ward, and charges that Her- 
bert Harris knew of the existence and contents of the deed 
made by Federick Ward, and that, with such knowledge, 
he purchased the negroes from William Harris for an in- 
adequate consideration, and that, supposing that he could 
make his title good thereby, he, by persuasions and falsz 
suggestions and promises and undue influence and con- 
trol over them, caused and procured the plaintiffs, Nancy, 
Elizabeth and Sally, and their husbands, to sign the deed 
for the slaves—Ledbetter being induced to do so by re- 
ceiving a part of the purchase money, and the said Scorey 
by getting to himself another child of Jinny, then in his 
. ssion. The prayer is, that the defendant, Herbert, 
may be compelled to surrender the slaves and their in- 
crease and account for the hires, so that the purposes of 
the deed of settlement may be performed, ‘ni ‘o general 
relief. 
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The answer of Herbert Harris denies all the allega- 
tions of fraud and undue advantage, sets forth the terms 
and purposes of his purchase, and the conveyance to him, 
and insists on his title thereby acquired. 





Guion, for the plaintiffs. 
Bynum, for the defendants. 


Rurrix,C. J. The plaintiffs have failed to establish 
any extraneous circumstance to impeach the conveyance 
to the defendant. Indeed, the allegations of the bill are 
expressed in such general terms, that one must suppose 
that no relief could be expected on them; and thatit was 
intended to put the relief on the grouud, that the cone 
veyance by a married woman of a slave, held by a trustee 
to her sole and separate use, is inoperative. The opiniog 
of the Court, however, is to the contrary; and we hold 
that a feme covert, entitled to a separate estate .in per- 
sonal property, unless there be some clause of restraint of 
her dominion, may convey it and do all other acts in rege 
pect to it in the same manner, as if she were a feme sole, 
That is the settled law of the Court of Equity in England, 
and was, long before the revolution ; and it is therefore 
obligatory upon the Courts here, just as much as any 
other established rule of property, derived from, our an. 
cestors. To go no further back, it was unquestionable 
law in Lord Harpwicke’s time. In Peacock v. Monk, 2 
Ves. 191, he points out the difference in that respect be- 
tween real estate, and personalty, or the profits of real 
estate, which in fact is personalty and goes to the execu- 
tor; and he gives the reasons for the difference. As te 
personal property, he says, where the wife has a separate 
use in it, “she may dispose ef it by an act in her life time 
or by will. She may do it by either, though nothing js 
said of the manner of disposing of it”—that is, in the set- 
tlement, or articles. That has never been denied in Eng- 
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land from that day to this, though the grounds of the rule 
have been often stated in subsequent cases, and the prin- 
ciple itself more distinctly explained. In Fettiplace v. 
Georges, 1 Ves, Jr. and 3 Bro. C. C. 8, it was, for example, 
stated in terms, that personal property, settled or agreed 
to be settled to the separate use of a married woman, may 
be disposed of by her as a _feme sole to the full extent of 
her interest, although no particular form for doing so is 
prescribed in the instrument. The principle of that rule 
is, that she takes separate property as hers exclusively, 
with all the rights and incidents of property; of which 
one, and a most important one, is the right of disposition. 
This principle has been applied to all cases since, in what- 
ever form they may have arisen. Thus she may convey 
personalty in which she is entitled to a separa:e use in 
reversion, as well as a present interest. Sturgis v. Corp 
13 Ves. 190. She may sell or give even to her husband, 
since in respect of that property they are regarded as dis- 
tinct persons, like other strangers ; though the Court will 
scrutinize such dealings upon a natural suspicion of ac- 
tual constraint on her. Powlet v. Delavet, 2 Ves. 663.— 
Squire v. Dean, 4 Bro. C. C. 326. She may not only con- 
vey her separate property, but, without the consent of 
her husband or trustee, she may encumber it by mortgage, 
or charge it by contracting debts, as by giving a bond 
for so much money merely. Fettiplace v. Georges, and 
Halme v. Tenant. 1 Bro. C. C. 16, 2 Dickens 560. Other 
instances need not be cited as evidence, that, in the last 
case, Lord Tuurtow laid down the rule as correctly as he 
did explicitly, which he took from Peacock v. Monk, that 
a feme covert, acting in respect of her separate personal 
property, is competent to act in all respects as if she was 
a feme sole. He says, it was impossible to say the con- 
trary. Now, beyond all controversy, the ground of that 
rule is not any capacity or power supposed to be imparted 
to a married woman by her husband or by the instrument, 
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creating the separate use, as a capacity or power thereby 
created and subsisting by itself apart from the property ; 
but it arises out of the ownership of the property, and the 
right such absolute ownership imparts to the person, to 
do with it as she pleases. When equity adopted the prin- 
ciple, allowing that separate property might be vested in 
a married woman, which the law denied, it followed, as 
teing inherent in the jus proprietatis, that there should be 
the jus disponendt. Thatis declared in all the cases to 
be the principle; and there is no contradiction among 
them. Even when a gift is madein general terms to the 
sole and separate use of a feme covert, and the instrument 
goes on to add, that she may dispose of it in some par- 
ticular manner, as by deed or will, yet she may do so in 
any other manner, by reason of her general property, in 
which the power is merged. Elton v. Sheppard, 1 Bro. 
C. C. 532. Hales v. Margerum, 3 Ves, 299. Such being 
the nature ofa feme covert's right to dispose of her separate 
property—conferred by equity, not created by the settlor 
—the douSt was, whether any restraint upon the right of 
alienation by the provisions of the deed was admissible. 
Upon principle, it, unquestionably, was not; because the 
common law denies such a restriction, and in respect to 
equitable estates the general rule is, that equity follows 
thelaw. But this anomaly was admitted by the Court 
of Equity, in order the more effectua!|y to protect the wife 
from the control or solicitations of her husband, and 
thereby make the separate property a more effectual pro- 
vision. As was observed by Judge Gaston, in Dick v. 
Pitchford, 1 Dev. & Bat. Eq 480, the controversy upon 
that point is settled by authority in England in the cases 
c'ted by him. But that very controversy only shows more 
conclusively, that, but for provisions in the instrument in 
restraint of the anticipation of prefits or alienation of the 
capital, the right of disposition existed as an absolute right 
belonging to the owner of the property. Is there any 
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reason, why the Judges of this Court should not held the 
law to be the same here: or, rather, why we should not 
be obliged sotohold? There seems to be none whatever 
—no plausible ground for setting up a new rule upon their 
own arbitrary will. Ifthere had been any legislation on 
the subject, at all incompatible with the law our ancestors 
brought with them: if there were any thing in those rules 
repugnant to or inconsistent with the form of government, 
as it is expressed in the statute, respecting the parts of 
the common law to be in force here, then the Judges ought 
toconform and mould the rules to correspond, by proper 
qualifications. But we are not aware of any such legis- 
Jation or repugnancy. On the contrary, the Courts of 
this State have heretofore proceeded on the idea, that 
they were to administer the law upon this subject, as they 
found it, as in otherinstances. In Dick v. Pitchford, just 
quoted, this doctrine of equity is recognised, and used as 
illustrating the question then before the Court, which was 
the right of a male cestui que trust to assign the trust 
fund, though, by the terms of the deed, the trustee was to 
apply the profits annually to his use. In other cases of 
creditors, seeking satisfaction out of a trust fund, intended 
to be tied up beyond the control of an improvident cestui 
que trust, it has been said, that the only instance, in which 
such a provision could hold, was in that of a married woe 
man—thus implying that, without the provision, there 
would be no restraint on her. Again, so far from con- 
sidering the separate property of a married woman sus- 
ceptible of transfer, under the idea of her executing a 
power, it was held in Miller v. Bingham, 1 Ire. Eq. 423, 
that, when property was thus conveyed during the mar- 
riage of a feme, the separate use itself ceased ipso facto, 
upon the determination of the coverture, and was conver- 
ted into an ordinary trust for the feme, and so vested in 
her second husband. And in Frazier v. Brownlow, 3 Ire. 
Eq- 237, the general principle was declared, as derived 
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from Halme v. Tenant, and other cases, that debts con- 
tracted by a feme covert, in reference to her separate per- 
sonal property, bound such property in the hands of her 
trustee, and satisfaction of the debt was decreed out of 
slaves held to Mrs. Brownlow’s separate use, though the 
deed for the slaves contained no power to her to charge 
debts or alien. Let it not be said, that the slaves were 
the produce of the profits of the land, which were at her 
disp~sal, and therefore that the creditors had a right to 
follow those profits in the slaves, in which they were in- 
vested. That was not the principle of the decree or of 
the opinion given. On the contrary, the relief proceeded 
simply and exclusively on the fact, that the slaves were 
purchased and held by the trustee to her separate use.— 
In Newlin v. Freeman, 4 Ire. Eq. 312, it was expressly 
held, that the circumstance of the investment of the wife’s 
separate money in other property can have no effect, and 
that the property thus purchased will be treated, as if it 
had been derived in any other manner: that is, that its 
nature will depend on the nature of the conveyance takea 
for it. In that case, accordingly, land, which was bought 
with the separate money of the wife and conveyed to a 
trustee for her, but not to her separate use, and without 
a power to her to devise it, could not be disposed of by her 
will, though the marriage articles authorised her to dee 
vise the land she had at the marriage and also all her 
personal property. Besides, how does she get the right o 
dispose of the profits more than the capital? If it be said, 
that the perception of the profits is the use given to her, 
the answer is, that the use secured to her is as much the 
use of the capital as of the profits: all consisting of prs 
perty the same in kind, namely, personalty, and therefore 
each must be equally at her disposition. It is clear, there- 
fore, that Frazier v Brownlow proceeded upon the gza- 
eral principle, that, as to separate personal property, the 
lady wasa feme sole, and therefore equity would lay hold 
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of that property for the benefit of her creditors—at least 
where she charged the debt on it. If, inthat case, after 
purchasing the slaves with her own money, she had taken 
the conveyance te herself or to a trustee for her simply, 
and not expressing it to be for her separate use, there can 
be nodoubt but they would have belonged to the husband. 
But, when she took a deed to a trustee to her separate 
use, then, without any regard to the source from which 
the purchase money was derived, the slaves, as her sepa- 
rate personal property, and, as such merely, were charge | 
with her debts and became liable to be sold for their sat- 
isfaction, as an incident of ownership, as legal personal 
property may be taken at law by execution. Thatcase 
is, therefore, a precise authority, that, in respect to such 
separate property, a married woman is held here, as in 
England, to act as a feme sole. Hence, if the Courts 
here had been at liberty formerly to pay no respect to 
the principle so long settled in the mother Country and 
to invent a new system for use here, it seems clear, 
that, upon every principle on which judicial precedents 
obtain authority, the series of dicta and decisions in this 
S:ate should be conclusive with the present Judges. It 
is said, indeed, that a contrary course has been followed 
in some of our sister States. But, we believe, not after 
many adjedications had been made conformably to the 
olllaw. In New York, it is true, that it was once held, 
that a married woman was not to be deemed a feme sole 
in respect to her separate property, save only sub modo 
and to the extent and in the manner prescribed in the ine 
straument creating the estate. Methodist Church v. Jaques, 
3 John. C.C 78. But even the authority of Chancellor 
Kewxt’s great name could not uphold that position; and, 
upon appeal, the decree was reversed in the Court of Er: 
rors upon the opinions of the most eminent Judges. 17 
John. Rep. 548. Since that time, by various judgments 
of the Court of Errors and Chancellor Watwortu, the 
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old doctrine is re-established in its integrity. In South 
Carolina it seems to be settled otherwise, it must be ad- 
mitted. But that seems to have been upon the authority 
of an early case in that State, Ewing v. Smith, 3 Dessaus 
417, reversing a decree of Chancellor Dessaussure found- 
ed on full research into the cases on this subject and their 
reasons. It is true, that Judge Harper, in Reed v. Lamar, 
1 Strob Rep. 27, speaks of the restriction on the right of 
the feme to dispose of her property except under an ex- 
press grant of power, as more in conformity with the 
policy on which the right of separate property to the wife 
was allowed in equity. But he means only thereby, that 
it the better protects the interests of the wife, and not 
that it is against the public policy, that a married woman 
should have the right of disposition. He could not mean 
the latter; for, if that were true, then even the most ex- 
press grant in the settlement would not confer the power, 
since the law never suffers the acts of parties to defeat its 
policy. Yet he admits and nu one can deny, that at all 
times a married woman has been capable of executing a 
power, and that for her own benefit as well as that of 
another. And thelate Mr. Justice Srory, subsequently 
to all the American adjudications, states the old rule of 
equity as being yet the rule, without any qualification 
from those decisions. 2 Story’s Eq. s. 1389, et seg. It 
is in fact, then, not a question of policy, but simply a ques. 
tion of construction of the instrument creating the estate: 
Whether, when it conveys property to the separate use of 
a married woman, it means to restrain her right of alien. 
ation, as incident to ownership, when it expresses no re- 
straint, or only when the intention to restrain is declared 
in the instrument. It might have been contended, with 
some apparent reason, to be against the policy of thig 
Country and the habits of our domestic relations, to allew 
separate equitable property in a wife, at all. But it is 
too late to think of that; and it is, morever, altogether a 
9 
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different question from the present. Being allowed, the 
dispute now is as to the meaning of the instrument. This 
dispute is, therefore, merely as to the form of conveyances 
or agreements for the separate use of a feme covert, and 
does not in the least concern the policy of the law or the 
institutions of the Country—since, by express provisions, 
the parties may undoubtedly confer the power of disposi. 
tion or restrainit. That being the true nature of the 
question, it would seem to be too much like unsettling 
the forms of conveyances and the rules of property to say, 
contrary to a very old rule of construction, that the par. 
ties intended to restrain alienation, though they do not 
say so. It is enough to fetter an owner, when the donor 
says, he does not mean she shall dispose of the property, 
but only enjoy the profits during her coverture or life.— 
Suppose a parcel of chargeable or sick slaves to bea 
married woman’s separate property and all her property. 
How are they to be fed, clothed, or cured, unless debts 
can be contracted on their credit, or some of them may 
be sold? Yet upon the doctrine, that she can move only 
under a power, she is perfectly helpless, and the slaves 
must be left to their fate of destitution or death; or an 
exception must be admitted, which shows that there is 
either no general rule, or one to which exceptions may be 
arbitrari!y allowed, without regard to the supposed inean- 
ing of the deed and intention of the parties. 

The plaintiffs, therefore, who are married women, are 
concluded by their deed, which in this Court is considered 
as passing all their estate; and, as no relief is sought ex- 
cept against the deed, the bill must be dismissed with 
costs. 


Paranrson, J., Dissent. The doctrine of the English cases 
is, that a married woman, in regard to property secured 
for her separate use and maintenance, is, in all respects, 
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to be considered as a feme sole, and has the absolute right 
of disposition by sale or will. 

A different doctrine is established in almost all of the 
States of the Union; and it is held, that, in regard to her 
separate estate, the wife is considered as a feme covert, 
subject to all of the common law disabilities, except so 
far as she can derive a power under the settlement, by 
its express provisions, and except so far as the ‘right to re- 
ceive and apply the profits for her maintenance. See 
White's leading cases in Equity, and the cases there cited, 
in note, page 370-73, 

I consider the question open in this State; for, although 
the English doctrine has been incidentally alluded to with 
approbation in several cases, it was not necessary to adopt 
the doctrine of implied powers, inasmuch as, in those 
cases, an express power was given. Whenever it is un- 


necessary to decide a point, the decision ought not to be 


taken as an authority, for this plain reason, there is no oc- 
casion to contest it, and it is, therefore, not ‘turned over 
and over” and looked at in every point of view, as it would 
be, if the case turned on it. Hence, I object to any modi- 
fication of our law, or to the adoption or building up of 
any doctrine, by force of obiter opinions, no matter how 
often they may be repeated. 

The case of Frazier v. Brownlow, 3 Ire. Eq. 237, is 
nearer being an authority than any other; but there the 
Court goes further than the facts of the case called for, 
and itis an authority only to this extent, if the profits of 
land be secured for the separate use and maintenance of 
a married woman, she may, with the assent of her hug» 
band, charge such profits for a debt, admitted to be for 
articles furnished for the maintenance of herself and 
family. 

The negroes in that case were held by the trustee in 
the room and stead of the profits of the land, which he 
had invested in negroes; and he held them precisely as 
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he would have held the accumulated profits of the land, 
had he put the money in his desk, or made a deposit of it 
in Bank, so that the feme might use it as her necessities 
required. 

So, in this case, as the feme had only a separate use 
for life in a negro woman, who was having children 
and was, therefore, of no annual profit, and as, for her 
maintenance, she had a right to dispose of the profits, 
and a life estate is only in fact a right to the profits, I 
should have been willing to put this case upon the 
ground, that, in disposing of her life estate, she disposed 
of the profits only. 

But the general doctrine was much discussed in this 
case and in the case of Whitfield v. Hurst, and my bro- 
ther Judges have concluded to annouace the English 
doctrine, in all of its generality as to zmplied powers, in 
relation to the separate estates of married women, and 
I fee] constrained to dissent. 

I adopt the American, in preference to the English, 
doctrine, upon these grounds: It is more consistent with 
the “reason of the thing:” It makes a less departure from 
the ordinary principles of law : and it is more suitable to 
the habits and customs of the people of our State. 

First: “The reason of the thing.” The common law 
considered the wife as merged in the husband, so as to 
be in law but one person. The evil is, that husbands, 
thus acquiring the ownership and right of disposition, 
may be improvident, and, by voluntary alienation, or 
debt, dispose of all the property and leave wives desti 
tute and without maintenance. The remedy is, to set 
apart a fund for the separate use and maintenance of 
the wife; which fund the husband cannot sell or make 
liable for his debts. The evil isremedied by disubling 
the husband ; and as a remedy for the evil, there is no 
sort of necessity to go further and enable the wife, by tak- 
ing away her legal disability and setting her up as a 
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feme sole, with power to act and deal independent of her 
husband, to be a free trader or to deal in goods, wares 
and merchandise. 

Wives are as apt to be improvident as husbands; ant 
it is against “the reason of the thing” to disable the hus. 
band and enable the wife, by implication, to become a 
Sree trader, as a feme sole. One evil is avoided by fall- 
ing intoanother. To remedy this second evil, a learned 
Chancellor of England suggested, that there ought to be 
in the settlement a restraint against alienation or antici- 
pation on the part of the wife. Thus, a power is created 
by implication, which it is necessary to restrain by ar 
express provision; in other words, there is a “wheel 
within a wheel,” and the machinery is made so compli- 
cated, that no two Chancellorsever make it work inthe 
same way. 

Secondiy: It makes a less departure from the ordina- 
ry principle of law. While it admits, that the protectioa 
of married women makes it necessary to depart from the 
rules of the common law, so as to allow property to be 
vested in a trustee for the separate use and maintenance 
of the wife. and thereby give her the use of the profits, an 1 
to disable the husband from all right to control or dispose 
of such property, it is careful not to make a greater depar- 
ture than the necessity of the case calls for, and it only 
allows the wife to dispuse of the property, when she has 
an express power to doso by will or otherwise. 

On the contrary, the English doctrine makes an entire 
departure, and, in regard to her separate estate, the wife, 
in equity, is toall intents and purposes a single woman 
and a free trader, with implied powers to make a disposi- 
tion by sale or will, as if she was not married. 

When ahusband agrees to give up his right of disposi- 
tion in reference to certain property, and devotes it to the 
separate use and maintenance of his wife, so as to put it 
beyond any contingency, as regards his own acts, how 
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does it follow, that, because he is disabled, his wife be- 
comes enabled to dispose of the property ? 

It is said, the right of disposition is an incident of own- 
ership. That is true; unlessthe owner is under a legal 
disability. Admit that the wife is the owner: She is not 
capable of disposing, because she is under disability : ard 
the remedy for the evil, as above suggested, is to disable 
the husband, and not to remove the disability of the 
wife. 

But is it true, that the wife does become the owner 7— 
There is no necessity for it, because the evil is remedied 
by allowing the property to be held for the purpose of her 
maintenance, and to be the property of the husband, sub- 
ject to this trust. If it be the intention, that it should not 
only be subject to this trust, forthe maiutenance of the wife, 
but that she should have the right to dispose of it by will 
or deed, Jet the husband give his consent by an express 
power in the settlement. This would be but a slight de- 
parture from the common law, which allows a wife to 
dispose of her personal property by will, provided the 
husband gives his consent. Jn the absence of an express 
power, Iam ata loss to conceive any grcund for imply- 
ing a power, which is not necessary to carry out the 
purpose of the scttlement, to wit, “the maintenance of the 
wife.” There repeat whatis said before. A wife may 
be improvident as well as a husband; and the rule, by 
which she acquires by implication a right to eharge and 
sell and dispose of the property, makes it necessaty, in 
order to protect her from her own improvidence, and from 
the influence of her husband, to insert a clause restrain. 
ing her from alienation or anticipation; thus making it 
necessary to violate one rule of the common law, in crder 
to get relief from an implication, which violates another 
rule of the common law; thus making a complicated 
system of implied powers and restraints, wholly at variance 


with the common law. 
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Thirdly: It is more suited to the habits and customs 
of the people of our State. 

We have happily refused te adopt the English doctrine 
of “a part performance of a parol contract,” and the doc- 
trine of “alien” by a vendor, who had executed a deed, for 
the purchase money, and the doctrine of “a wife’s equity 

for a settlement,” “because it is not the policy of our law 
to encourage separate estates,” and the doctrine, that 
purchasers from trustees are bound to see to the applica- 
tion of the purchase money. Having rid ourselves of 
these four refined, compticated, and artificial doctrines of 
the English system of equity, | was in hopes, that we had 
also got rid of the doctrine of implied powers, in regard 
to the separate estates of married women; which involves 
the idea of a married woman being, to all intents and pure 
poses, a feme sole,in regard to her separate property— 
an idea, which, according to the principles of law that I 
have imbibed, Iam unable to comprehend, apart from an 
express power of appointment. 

It is believed, that the effect of the doctiine in England, 
by which property is not only set apart, as a fund for the 
maintenance of the wife, free from the control of the hus- 
band, but the wife, in regard to the fund, is made a free 
trader and is looked upon as a feme sole, has not been at. 
tenled with very happy consequences upon the state of 
society, because it has produced a complicated relation, 
very different from the simple state of “man and wife,” as 
it existed at common law—one person joined together for 
“better or for worse”—and the English Reports are filled 
with more cases of divorce, and alimony, and crim. con. 
than, I trust, will ever be found in the reports of Novth 
Carolina. So far, wives in North Carolina have set up 
no pretensions to be free traders, although an estate was 
settled for their separate use and maintenaner, and they 
have never attempted to make a will, unless there was an 
express power. 
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This complicated system of implied powers and re- 
ttraint is totally at variance with the policy of our Coun- 
try, and for that reason has been repudiated by our sister 
States, who have adopted, in its stead, the plain and sim- 
ple idea, that the husband is disabled, but the wife is not 
enabled, except so far asthe deed or will confers an ex- 
press power. 

As the doctrine has been discussed at large, I think it 
proper to notice adistinction, which may be taken, be- 
tween a right to sell for the purpose of maintenance, and 
a right to dispose by will or by gift. Under the counte- 
nance of a Court of Equity, and to guard against the im- 
providence of the husband, a fund may be set apart for 
the maintenance of the wife, contrary to the rule of the 
common law. Suppose such a fund is set apart, and ad- 
mit that in some cases (as in the case under considera 
tion) itis necessary to sell, (or to charge by way of an- 
ticipation of the profits,) the current profits not being suf- 
f.cient for the maintenance of the wife, and that, for this 
purpose, from the necessity of the case, a right to dispose 
of the life estate is implied, does this reason extend, so as 
to make an implication of the right to make a will? It 
is not necessary for her maintenance ; and the right to 
make a will, if such was the intention, ought to have been 
expressly conferred. Seo there is a clear line of distine- 
tion bet ween a right to sell, especially a life estate, which 
may be necessary to make the fund available, and the 
right to make a gift or to dispose of it by will, which, I 
telieve, ought not to be implied, and should be conferred 
ly express power. 


Per Curtam. Bill dismissed with costs. 
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A gift by will of a negro woman and her increase does not include the chil- 
dren born in the lite time of the testator. 

Where there are no debts due from an estate, it is the duty of the executrix 
to pay the legacies, without waiting for the expiration of two years from 
the death of the testator. 

The statute allows two years to executors and administrators to settle es- 
tates, upon the supposition, that many estates which are complicated can- 
not be settled in less time; but this is intended as an indulgence to them, 
and was by no means intended to confer on the residuary legatee the right 
to have the fund put out at interest for his benefit. 

The cases of Cole v Cole, 1 Ire. 460, and Stutz v Kizer, 2 Ire. Eq. 533, 
cited and approved. 


Cause removed from the Court of Equity of Greene 
County, at the Fall Term 1850, 


This was a bill filed against an exeeutrix for a settle- 
ment of the estate of her testator. The facts, upon which 
the questions submitted arose, are sufficiently stated in 
the opinion delivered in this Court. 


Rodman, for the plaintiffs. 
J. W. Bryan and Washington, for the defendant. 


Pearsoy, J. Travis Turnage, by his will, gives to his 
wife, Christiana, a negro woman, Amy, and all her tn- 
crease, and, after giving her several other negroes, notes 

10 
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and other property, he adds, “and one negro woman, 
Phillis, and her increase.” Before the death of the tes. 
tator and before the making of the will, Amy had a child 
named Holland, and Phillisa child named Tilman. By 
the 10th clause of the will, the testator gives to his brother 
Elias Turnage, “all the balance of my negroes. which I 
have not disposed of, ard all of my notes after the other 
shares are drawn out.” 


The first question raised is, whether Holland and Til- 
man are bequeathed to Christiana, or fall into the residue 
and pass to Elias Turnage. This question is settled by 
many adjudications. The will takes effect and speaks 
from the death of the testator, unless a different intent is 
expressed ; consequently, a gift of a negro woman and 
her increase is taken to mean, such as she may afterwards 
have; and in this view, there can be no difference, whe- 
ther the words are, her increase, or all of her increase, 
because the words apply only to such as she may after. 
wards have. This point is settled and need not be elabo- 
rated again. Cole v. Cole, 1 Ire. 460. Stutz v. Kizer, 2 
Ire. Eq. 538, 

Christiana Turnage, the executrix, on the 20th of Jan- 
uary 1847, delivered to Elias Turnage, two negroes, King 
and Nice, and took from him a recept under seal, which 
admits, that he had received all the negroes bequeathed, ex 
cept John, in whom Christiana had a life estate. It is in- 
sisted for Christiana, that this deed is a release and bars 
all claim on the part of Elias to the slaves Holland and 
Tilman. On the contrary, Elias alleges, that it was a 
surprise on him, and that he executed the release under 
a mistake and in ignorance of his rights. It is a clear 
ease of surprise. Being entitled to four negroes, he re- 
ceives twoof them, and executes a receipt in full. Ifthe 
Two received had been other than those he was entitled to 
atid of wwre-value, it might have amounted to a satisfae- 
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tion; but, as they were two ofthe four, it is impossible to 
hold, that it was in satisfaction of the four. Astothetwo 
not delivered, there has been no kind of consideration for 
the release, and it is not against conscience to insist upon 
having these two also, the receipt in full to the contrary 
notwithstanding. 


A reference was made to the Master in the Court be- 
low, who reported, that assets, to an amount exceeding 
$6000 in good promissory notes, bearing interest, due the 
testator, came to the hands of the executrix, upon which 
sum he has charged interest up to the 8th of October 1849; 
in all $7041 40. He has credited the executrix with two 
notes specifically bequeathed, and $1260 in other good 
notes given to her, and with various pecuniary legacies 
paid by her, and has allowed interest from the dates of the 
several payments up to the 8th of October 1849; and he 
has also allowed vouchers for payment of debts and fune 


eral expenses, amounting to $129 32, upon which he has 
given interest from the date of the several payments to 
the 8th of October 1849. 


The plaintiff, Elias Turnage, filed two exceptions, which 
raise the question, whether the executrix was entitled to 
the allowance of interest on the legacy to her of $1200 in 
other good notes, and on the peconiary legacies, until af- 
ter the expiration of two years from the probate of the 
will. As she is charged with interest on one side of the 
account, it is right that ske should be credited with in- 
terest on the other side, provided the legacies were not 
paid before they were due. That raises this question; as 
the executrix had the funds in hand and there were no 
debts against the estate, was she at liberty to pay the 
legacies forthwith and settle the estate? Or was it ber 
duty to keep the fund at interest for two years, merely for 
the purpose of accumulation, by way of interest, for the 
benefit of the residuary legatee? The statute allows ex. 
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ecutors and administrators two years to settle estates, 
upon the supposition, that many estates are complicated 
and cannot well be settled in lesstime. This, however, is 
intended as an indulgence to them, and was by no means 
intended to confer on the residuary legatee the right to 
have the fund put out at interest for his benefit. In this 
case, as no time is fixed on for the payment of the lega- 
cies, they were payable forthwith ; and, as the condition 
of the estate did not require delay, the executrix was not 
only at liberty, but it was her duty, to pay them as soon 
as she had funds in hand. In fact, the legatees might 
have sued within the two years, and under the circum- 
stances the Court would have decreed the legacies to 
be paid. 

The exceptions are overruled. It must be declared to 
be the opinion of the Court, that the plaintiff, Elias Turn- 
age, is entitled tothe slaves, Holland and Tilman, and the 
costs must be paid by the defendant. 


Per Curiam. Decrce accordingly. 
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A., by oue clause of his will, devised as follows: “I leave to J. 8. W.the 
use of the lot and improvements, whereon he now lives, until my son C. 
arrives to twenty one years of age, or for four years after my death ; then 
1 wish them sold, and the amount divided among, &c, on condition that 
he, the said J.S. W.will keep them iu repair, and assist my wife in the 
management of the farm and settlement of my estate.” In another clause, 
the testator says, “I hereby nominate and appoint my wife M., and my 
son C, W. W., executrix and executor to this my last will, (C. to quali- 
fy when he arrives at twenty one years of age.”) And again the testator 
says, “] request the favor of my nephew, J.3.W. to attend to and assist 
my wife in her business, until my son C. becomes capable of doing 80, 
or longer, if necessary, and to employ other counsel and advice, when ne- 
cessary, for which I wish her to compensate him,” The will was made 
in July 1846, the testator died in January 1848, and his son C. arrived at 
age in March 1850. Held, that the devise to J.S. W. was only as acom- 
pensation for his services until C. arrived at age and qualified as executor, 
and that J. S. W.’s interest in the house and lot terminated at that pe- 


riod. 


Cause removed from the Court of Equity of Perquimons 
County at the Spring Term 1850, 

This was a bill filed by certain devisees of John Wood, 
dec’d, claiming to have sold some lots and improvements 
in the town of Hertford, directed by the will to be sold 
for a division among these devisees. The only objection 
made to the claim of the plaintiffs arose upon the con. 
struction of the will—the defendant, John S. Wood, con- 
tending that he was entitled to the use of this property 
for four years after the death of the testator. The clauses 
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of the will and the facts connected with the question are 
stated in the opinion delivered in this Court. 


Burgwin, for the plaintiffs. 
No counsel for the defendants. 


Pearson, J. Inthe will of John Wood there is this 
clause: “I leave unto John S. Wood the use of the lots 
and improvements, whereon h® now lives, until my son» 
Charles, arrives to twenty-one years, er for four years af- 
ter my death: then I wish them to be sold and the amount 
equally divided among my grand children by my daughter 
Emily Skinner, on condition, that he, the said John S. 
Wood, will keep them in repair, and assist my wife in the 
management of the farm and settlement of my estate.” — 
And, after several other bequests and devises, there is this 
clause: “I hereby nominate and appoint my wife, Mary 
M. Wood, and my son, Charles W. Wood, executrix and 
executor to this my last will, (Charles to qualify when 
he arrives at twenty One years of age;) and I wish my 
wife to act as testamentary guardian until he arrives at 
that age.” 

“I request the favor of my nephew, John S. Wood, to 
attend to and assist my wife in her business, until my 
son Charles becomes capable of doing so, or longer, if 
necessary, and to employ other counsel and advice when 
necessary, for which I wish her to compensate him.” 

The will was executed in July 1846, at which time the 
testa:or was in feeble health, but he recovered and lived 
until Jenuary 1848. Charles Wood arrived at the age 
of twenty one in March 1850. The plaintiffs are the 
children of Emily Skinner ; and they insist, that the in- 
terest of John S. Wood, in the lot, &c., ended when Charies 
arrived at age The defendant, John S. Wood, insists, 
that he is entitled to the use of the property for four years 
after the testator’s death. 
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The use of the property was intended as compensation 
for the services of John S. Wood. These services would 
be required until the son arrived at full age and qualified 
as co-executor with his mother. We can therefore see 
a reason for giving the use of the property until that time, 
viz.,to make the compensation co-extensive with the 
period, during which the services were to be performed. 

But we are unable to conceive of a reason for giving 
the use for four years after the testator'’s death. Why 
not for two, three, or five years? This is nota pure gift, 
but is a compensation for services to be rendered; and it 
will not do to reply, that a testator may give as he chooses, 
and we have no right te ask, why? or to examine into the 
cause moving to the gift, for the purpose of ascertaining 
its extent. 

At the date of the will, supposing the testator imagined 
his death near at hand, the two periods fixed on are the 
same. He lived nearly two years thereafter, and this 
circumstance makes the two periods differ widely, and 
renders it necessary to adopt one and reject the other. 

But the last provision relieves the question from all 
doubt. He requests John S. Wood to assist in managing 
the business, until his son becomes capable of doing so, 
or longer if necessary, for which he directs “his executrix 
to compensate him.” If the use was to be for four years 
after his death, there would be compensation for two 
yea‘s longer than he hoped the services would be neces- 
sary. and for these two years the compensation would be 
double—one, by the useof the property, and another, that 
which the execatrix is directed to make. Whereas, if 
the compensatien, provided by himself, terminates when 
his son arrives at age, it is consistent to direct his execu- 
t ix to make compensation, in the event that the services 
sheuld be required for a longer time. 

It must be declared to be the opinion of the Court, that 
the gift to John S. Wood terminated when Charles Wood 
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arrived at the age of twenty-one years. There must be 
an order for a sale of the property, and a reference to 
take an account of the rents and profits since that time. 


Pea Curiam. Decree accordingly. 


ALSTON A. JONES & AL. vs. WILLIAM B. HURST. 


By marriage articles, it was stipulated, that, “all the right title and interest 
of the property, now belongiug to S. (the intended wife) shall not be 
changed or so altered as to become subject to the control of J. (the inten- 
ded husbind,) as respects being subject to the payment of any debts of 
the said J., which he may now owe or may hereafter contract in any way 
whatever, or be subject or liable to be sold by the said J. to his ase and 
benefit, without the consent of the said S. Nevertheless the said J. has fall 
power and authority to and the property of the said S at all times in such 
manner as shall be most conducive to the said S. and that a reasonable 
portion of the property as aforesaid shall be made use of by the said J. for 
the better support of the said S.” Held that the wife had no power, by 
virtue of these marriage articles, to dispose of the property by will. 


Cause transmitted from the Court of Equity of Wayne 
County. at the Spring Term 1850. 

This bill was filed<in September 1849, by Alston A. 
Jones, calling himself administrator with the will annex- 
ed of Sarah B. Hurst,and by William A. Whitfield against 
William Bb. Hurst, administrator of John B Hurst. 

The bill alleges, that sometime in 1836, Sarah B. Whit- 
field, the testatrix, and John B. Hurst, intestate of the de- 
fendant, being about to intermarry, it was agreed between 
them, that all the property of the said Sarah, including 
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that now in controversy, should be secured to the sole 
and separate use of the said Sarah and be subject to her 
disposal, notwithstanding ihe coverture, and that the right 
and title thereof should not be changed by the said mare 
riage ; while at the same time, it was understood that the 
said John should be permitted to use the same for the bene- 
fit of the said Sarah, but that it should in no event be sub- 
ject to his debts ordisposal. The bill further states, that 
the said John undertook to have the said agreement re- 
duced to writing; and that the articles, drawn under his 
direction and intended, as she supposed, to contain fully 
the terms of the agreement, as above set forth, by mis- 
take, ignorance or fraud, omitted some of the most impor 
tant matters designed to be inserted therein: among others, 
the power to be given to her to dispose, as she might 
think proper, of the estate so agreed to-be secured to her 
separate use; that, through the influence and misrepre- 
sentations of the said John, she, being unacquainted with 
the forms or effect of legal instruments, was induced to 
sign the said articles, a copy of which is hereto appended, 
fuily believing at the time that these articles were suffi- 
cient to carry out the original agreement as above stated. 
The bill further sets forth, that the marriage above re. 
ferred to teok place in April 1826, that the said Sarah had 
no issue by the said marriage and that she died in the 
year 18—, having first executed a paper writing, purpor- 
ting to be her last will and testament, of which she ap- 
pointed the plaintiff, Alston A. Jones, executor, and by 
which she bequeathed to the other plaintiff William A. 
Whitfield, a son by a former marriage, all the personal 
property, settled or intended to be settled on her as afore.’ 
said. The plaintiffs pray that they may be declared en- 
titled to the property under the articles as they now stand 
and the disposition of the said Sarah, or, if they are not 
sufficient for that purpose, to have them reformed and 
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made to express the original agreement, and pray that 
the defendant may account, &c. ' 

The defendant, in his answer, denies that there was 
any ignorance, fraud or mistake in the preparation of the 
written articles, mentioned in the plaintiff’s bill, or that any 
influence, fraud or misrepresentation was used to procure 
the execution of the said written instrument by the said 
Sarah, but avers that the instrument contains, truly 
and fully, all the stipulations, agreed upon or intended to 
be agreed upon, in the original parol agreement. | 

Replicatiun was entered tothe answer and depositions 
taken. The cause was then set for hearing and sent to 
the Supreme Court. 


| J. H. Bryan and Mordecai, for the plaintiffs. 
Strange, Husted and W. B. Wright, for the defendant 


STATE OF NORTH CAROLINA, 
Wayne Counry, 

Know all men, that we, John B. Hurst and Sarah B. 
Whitfield, of the County of Wayne, have this 6th day of 
April 1826, made and entered into the following agree- 
ment, viz., that we, the said John B. Hurst and Sarah B. 
Whitfield, have consented to wed in holy wedlock, and by 
the laws of North Carolina in such case the right of pro- 
perty is changed; know ye, that we, the said John B, 
Hurst and Sarah B. Whitfield, have this 6th day of April, 
before entering into the bonds of matrimony, agreed, that 
all the right, title and interest of the property now be- 
longing to the said Sarah B. Whitfield, shall not be chang- 
ed or so altered as to become subject to the payment of 
any debt of the said John B. Hurst, which he may now 
owe or may hereafter contract in any way whatever, or 
be subject or liable to be sold by the said John B. Harst 
to his use and benefit, without the consent of the said 
Sarah B. Whitfield. Nevertheless, the said John B. Hurst 
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has fall power and authority to and the property of the 
said Sarah B. Whitfield at alltimes in such manner as 
shall be most conducive to the said Sarah B. Whitfield ; 
and that a reasonable portion of the products of the pro- 
perty as aforesaid shall be made use of by the said John B. 
Hurst for the better support of the said Sarah B. Whit- 
field. 
Hereunto J set my hand and seal the date first written. 
JOHN B. HURST, [seat ] 
In presence of , 


Test.—J. Carraway. 


Pearson, J, This case turns entirely upon the con- 
struction of the marriage contract. 

After reciting the contemplated marriage, and that, by 
the laws of this State, the property of the wife is changed 
and vests in the husband, the agreement on the part of 


the intended husband is, “that the right of property bee 
longing tothe said Sarah Whitfield shall not bechanged . 
or so altered, as to become subject to the debts of the 
said Hurst, or be subject or liable to be sold by the said 
Hurst, to his own use and benefit, without the consent of 
the said Sarah. Nevertheless the said Hurst shall have 
full power and authority to the property of the said Sarah 
in such manner as shall be most conducive to the said ~ 
Sarah, and a reasonable portion of the products of the 
property shall be made use of by the said Hurst for the 
better suppcrt of the said Sarah.” 

There is no power conferred on the wife to dispose of - 
the property by will. On the contrary, the sole object is 
to disable the husband, by providing that the property 
should not be so altered as to enable him to sell it without 
her consent, or to subject it to hisdebts. There is no in- 
timation of a purpose to enable the wife, or to give her 
a separate estate, or power to dispose of it by will. © 
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The plaintiff, seemingly aware of this infirmity in the 
instrument, makes an allegation, that it was the intention 
to confer this power upon the wife, and if the articles do 
not confer it, it is averred to have,been through the ig- 
norance or mistake of the draftsman. There is no proof 
of this allegation. On the contrary, the proof shows the 
intention to have been in conformity to the construction, 
which we have put on the instrument. There is, there- 
fore, no ground upon which to correct it, and it gives Mrs. 
Hurst no power to dispose of the property by will. 


Pea Cuntam Bill dismissed with costs, 


ROBERT WALTON vs. SIDNEY WALTON & AL. 


Where an advancement of a slave has been made to a son by a father, who 
died intestate, and the slave dies in the life time of the father, the son 
shall be charged with the valuation of this negro, as a part of his advance- 

_ ment, in the distribution of the intestate’s estate. If slaves advanced ine 
erease, the child bas the benefit ; if a loss happens, it falls on the child. 

The case of Meadows vy Meadows, 11 Ire. 148, cited and approved. 


Cause removed from the Court of Equity of Caswell 
County, at the Fall Term 1850. 

The bill sets forth in substance, that Loftin Walton 
died in the year 1846, intestate, leaving a widow, Nancy, 
and the plaintiff, the defendant, Sidney, and the defen- 
dant, James, his only children, and that they are the only 
persons entitled to distribution of the said estate—that 
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administration on the estate of the said intestate has 
been granted to the defendant Sidney—and that the said 
Nancy is since dead, having made her last will and testa- 
ment, and thereof appointed the defendants, Sidney and 
James, executors. The bill contains the usual prayer for 
an account and that the plaintiff may be paid what shall 
be found due to him. 

The defendants, in their answer, adinit the facts stated 
in the plaintif’s bill and submit to an account. They 
aver, however, that surdry advancements were made by 
their father, the intestate, to the plaintiff aud particularly 
in slaves, and pray that these may be charged to the 
plaintiff in making up the account. 

It was referred to the Clerk and Master to state the ace 
counts. In doing so, the Clerk and M aster charged the 
plaintiff with the value of a slave advanced, which had 
died in the father’s lifetime, and reported accordingly. To 


this charge the plaintiff excepted, and the cause was then 
by consent transmitted to the Supreme Court. 


Kerr, for the plaintiff. 
Norwood and E. G. Reade, for the defendants. 


Pearson, J. The defendants have separately filed two 
exceptions, but they are in substance the same, and may 
be disposed of together. The first raises this question ; 
a father puts several negroes into the possession of a child, 
and dies intestate, without having taken back the ne- 
groes. One of the negroes died in the life time of the fa- 
ther. The Master has charged the child with the valuae 
tion of all of the negroes at the date of the advancement, 
We think it was right to do so, and this exception is over- 
ruled. If the negroes increase, the child has the benefit ; 
if a loss happens, it falls on the child. This principle is 
settled. Meadows v. Meadows, 11 Ire. 148. 
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2nd. The Master does not charge the plaintiff with the 
value of two of the negroes, who had been put into his 
possession, and who died in the life time of the intestate, 
because he says, he was opinion from the testimony, that, 
after the death of the two negroes, the plaintiff delivered 
the two, who survived, to his father, who re-delivered 
them to the plaintiff; and so he coneludes, that the plain- 
tiff was chargeable only with the value of the two from 
the date of the re-delivery. The second exception is, 
that the plaintiff ought to have been charged with the 
value of all, at the time they first went into the plaintiff's 
possession. This exception, we think, is well founded, 
and it is allowed. The testimony ‘loes not establish the 
fact, that the plaintiff actually did deliver the negroes 
back to his father, and that he subsequently redelivered 
to the plaintiff the two, who survived. 

The witness, Smith, says, the intestate told him, he 
wished to make a new division of his negroes, and, for 
that purpose, had requested the defendants tu surrender 
these, which had been put into their possession. They 
refused to do so, and be was mueh displeased. That the 
plaintiff “was willing and had offered to surrender the ne- 
groes, which he had received, or had actually surrender. 
ed; he does not remember which.” “With some difficulty 
] persuaded him to drop the matter, and he finally ac- 
quiesced in my advice.” 

The witness, Jordan, says, the intestate told him, he 
wished to make a “redivision of his negroes; that the 
plaintiff was willing to surrender his, but the defendants 
refused to surrender theirs.” He says he mentioned this 
to the defendant, James Walton, and told bim “his father 
said, Robert was willing to surrender or had surrendered 
his, to which he replied, the reason, why Robert is willing 
to do so, is, because some of his negroes are dead and he 
will gain by having them thrown back and a new divis- 
jon made.” 
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He also says, “he heard the defendant, Sidney Walton, 
admit just now, that one of the negroes (put in the plain- 
tift’s possession) was sent to his father’s during his life 
time and died, having bcen sent there to be nursed, Ro- 
bert having no wife.” 

This is the substance of all of the testimony. It falls 
very far short of supporting the conclusion of the Master. 
The burthen of proof was upon the plaintiff, and the tes- 
timony not only fails to establish the allegation of an ace 
tual surrender and re-delivery, but the inference is, that, 
inasmuch as the proposed new division could not be made, 
by reason of the refusal of the defendants, a surrender on 
the part of the plaintiff was unnecessary, and. therefore 
was not made. The fact, that one of the negroes wis 
sent to the intestate’s house for the purpose of being nursed, 
and died there, does not support the allegation of a sure 
render. 

This exception is allowed, and there must be a refer- 
ence to reform the report. 


Per Curiam. Ordered accordingly. 
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Where a father put into the pessession of his son a slave, not as an advance- 
ment but expressly asa loan, and the slave remained several years in the 
possession of the son, without any claim on the part of the father, and 
then the slave died, and afterwards the father died intestate; Held that 
the slave Was not an advancement, but the value of the bire of the slave, 
while in the son’s possession, wasan advancement. 

A father sold to one of his sons a tract of land and took his bonds for the 
purchase money. Afterwards he surrendered one of the bonds to his son, 
aud then died intestate ; Held, that the amount of the bond so surrendered 
was an advancement to the son. 

In tl.e case of advancements, interest should not be calculated on them from 
the time of the intestate’s death; as the administrator is not chargeable 
with interest on the assets, until two years after that period, 

The case of Cowan v Tucker, 5 Ire. 78, cited and approved. 


Cause transmitted, by consent. from the Court of Equity 
of Guilford County, at the Fall Term 1848, to the Su- 
preme Court. 

This was a bill, in substance praying an account of 
the personal estate of Nathan Armfield, dee’d, of which 
the plaintiffs claimed two thirds, as the assignee of two of 
the next of kin of the said Nathan, who were each enti- 
tled to one third, against the defendant, Walter, who was 
the administrator de bonis non of the said Nathan, and 
the defendants, Moses Swain, and Betsey. his wife, who 
were entitled to the remaining distributive share. An- 
swers were filed and depositions were taken. From these 
it appeared that the father, Nathan Armfield, had put in 
possession of une of his sons, John, the assignor of one of 
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the plaintifis, a negro slave, not as an advancement but 
as a loan—that the said slave was very valuable and re. 
mained several years with John, without any claim on 
the part of the father for hire, and that he died in John’s 
possession in the life time of the father. The Clerk, to 
whom it was referred to state the administration account, 
charged John, as an advancement, either to the value of 
the slave himself, or his hire, while in John’s possession , 
and submitted to the Court for which amount he should 
be charged, To this charge in either aspect the assignee 
of the said John Armfield excepted. It further appeared 
that the said Nathan had sold a tract of land to William 
Hanner, the husband of one of the said Nathan’s daughters, 
and now a distributee, for the price of which be had taken 
his bonds, and that afterwards he had surrendered one of 
these bonds, amounting to five hundred dollars to the 
said William Hanner, and the Clerk in his report charged 
the said William’s share with the said sum of five hundred 


dollars as an advancemeut. To this charge an excep 
tion was also filed. The Clerk alsoin his report calculae 
ted interest on the value of the several advancements 
from the time of the intestate’s death. To this there was 
atr exception. 


Morchead, for the plaintiffs. 
Miller, for the defendants. 


Pearson, J. The case is before us upon exceptions to 
the Master’s report. 

The first exception is, that the commissioner charges 
John Armfield with the price of the boy Walker, at 
$1000 as an advancement, ¢c., and the evidence does 
not support the charge. The intestate reserved the title 
and declared, if he should survive his son Joha, the boy 
was his, and the boy died before the intestate, and before 
John Armfield. 

12 
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“The commissioner’ s | report, 2 as to Walker, i is, » “that the 
advances are as follows: To John Armfield, negro Wal- 
ker, or, if not, then his hires, for ten or twelve years, either 
of which is valued at $1000.” In other words, the com- 
missioner refers to the Court to say, as a matter of law, 
whether Walker was an advancement or not, and if the 
Court should be of opinion that he was not, “then that 
his hires were, and that they were worth $1000.” We are 
éf opinion, Wa!ker was not an advancement. The proofs 
show, that he was lent to John Armfield and not given — 
Upon one occasion, when the latter was offered, in Ala- 
bama, a very high price for the negro, he wrote to his 
father, the intestate, to know if he might sell him, and, 
whether he would take that price ; the intestate replied, 
he must not sell him, he would not take any price. This 
we think is conclusive upon the question of an advance- 
ment. Cowan v. Tucker, 5Ire. 78. But we are of opin- 
ion, that the hires of Walker, while in the possession of 
the son, were an advancement, for which his estate must 
account. The proofs show, that John Armfield was ens 
gaged in negro trading, and when abcut to start for. the 
Southern market, Walker was put into his possession by 
his father to assist him in his business; and though he 
continued in possession of him ten or twelve years, no 
claim was made upon him for his hires by the intestate- 
Why was this? because the intestate was willing that 
John should have them—in effect he gave them to him, 
and John's estate was increased by them, to their full 
amount. If he had not had Walker, he would have been 
obliged to hire either another negro, or a white man, to 
have performed the services rendered by him, where- 
by his estate would have been so far reduced. Baron 
Comyn, in his Digest, Ist vol., title, administration, let. H. 
page 486, speaking of advancements, says, “So the heir 
at law, if he be advanced out of the personal estate, shall 
account, though his advancement be only the use of far- 
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niture for his life; for it is an advancement pro tanto.” 
For this position he cites Fitzgibbon, g. 285. The hires 
of Walker were an advancement. As to the estimate 
put by the commissioner upon the hires, we have no 
proof that it was too high. John Armfield had his ser- 
vices for ten or twelve years, and it is proved that he was 
a very valuable slave. This exception is sustained, so 
far as relates to the advancement of Walker, and the re- 
port confirmed as tothe hires. The second exception is ~ 
sustained, so far as interest has been calculated by the’ 
commissioner, on the advancements of John Armfield and 
Polly Hanner, from the death of the intestate. An exe- 
cutor and administrator, from the time he administers, has 
two years to collect in the assets and settle the estate: 
no interest during that time isto be paid by him. This 
exception is sustained and the commissioner will correct 
his report in this particular, in conformity with this opin- 
ion, upon any of the advancements. The third exception 
isoverruled. It is proved by the testimony of Mr. Gorrell 
and Shannon Wiley, that William Hanner, the husband’ 
of Mrs. Polly Hanner, had purchased from Nathan Arm- 
field, the intestate, a tract of land at the price of $1500, 
which was secured by two bonds executed by the said 
Hanner, one for $1000 and the other for $500. The late 
ter witness states, that, in conversation with Nathan 
Armfield, the latter stated that Hanner had a hard bar-: 
gain in the land and he intended to give him up the latter 
bond, and the former witness, that it was surrendered up 
by the intestate to Hanner in his presence. The intestate 
Armfield, then, held a bond upon William Hanner for 
$500, which he surrendered up to him, that is, gave him. 
This was a gilt by Armficld to his son-in law of $560, and 
is an advancement, and is so returned by Mrs Hanner, in ° 


her list as administratrix. 


Ter Curiam. Decree accordingly, 
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"Fhe Court does not favor the “splitting up of suits,” unless there are several 
persons having distinct rights, and prejudice may result from the fact of 
the investigation being made too complicated. And where the plaintiff's 
rights stand upon the same footing, and the matiers charged constitute in 
fact but one transaction, he may unite them all in one bill. 

Where a person files a bill to set aside an usurious contract, he must sub- 
mit to have the whole agreement annulled and to be restored to his ori- 
ginal condition. Therefore he cannot claim to be relieved from the usury, 
and at the same time to be benefitted by the extension of credit, for which 
the usurious interest was stipulated. 


Appeal from an interlocutory order dissolving the in- 
junction in this case, made at the Spring Term 1849, of 
Greene Cottrt of Equity, his Honor Judge Barrze pre- 
siding. 

This was a bill, filed in 1848, by the plaintiff, John W. 
Rasberry, against the defendants, Owen W. Jones and 
William A. Brant, and set forth in substance: That the 
plaintiff, sometime in the year 1847, was indebted to the 
defendant, Owen H. Jones, in “several promissory notes» 
amounting, with interest, on the 7th of December in that 
year, to $280 27 cents; that being very much embarrass- 
ed. and unable to meet the payment of these debts at that 
time, the said defendant threatened to sue out execution, 
and represented to the plaintiff, that, in that case, his 
property would be greatly sacrificed ; that the said de- 
fendant then proposed to the plaintiff to give him an ex- 
tension of credit until the 7th day of December 1848, pro- 
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vided the plaintiff would give him four several notes, 
each within a justice’s jurisdiction, for the amount of the 
said debts, adding twenty-five per cent, by way of interests 
and would immediately confess judgments thereon; that 
the plaintiff consented thereto, and gave his notes, beat- 
ing date the 7th of December 1847, three for $100 each, 
and a fourth for $50 35 cents, being the amount of $280 
27 cents, justly due by the plaintiff, and $70 8&0, the asu- 
rious interest at 25 per cent added thereto, and judgments 
were immediately entered on the same against the plain- 
tiff. And the bill further set forth, that the said defen- 
dant, Owen, then urged the plaintiff to increase his loan, 
and said he knew a friend, who had $100 to spare, and 
would loan it for twelve months for a justice’s judgment, 
provided another judgment for $25 should be given, by 
way of interest, and that the plaintiff, laboring under 
much pecuniary enrbarrassment, consented that the said 
defendant, Owen, should make the arrangement; that 
the said defendant, Owen, artfully intending to entrap 
the plaintiff, placed money in the hands of the other de- 
fendant, William A. Brant, and, using his name, drew 
notes from the plaintiff payable to the said William, one. 
for $100, and another for $25, which the plaintiff signed, 
and judgments were forthwith rendered on the same ;. 
it being expressly agreed, as in the other case, that no ex- 
ecution should iyvsue, until after the 10th of December 
1848 ; and that, thereupon, the said defendant, William, 
paid the plaintiff one hundred dollars. The bill charges, 
that the said defendant, William, is nominally only the 
plaintiff in these latter jadgments, that the money paid 
was the money of the other defendant, Owen, and that 
the use of the name of the defendant, William, was an 
artful trick of the defendant, Owen, who is, in point of . 
fact, the true owner. The bill further sets forth, that, 
contrary to the express agreement between the plaintiff 
and the defendants, executions have been sued out on the 
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said judgments against the plaintiff, and the defendants 
threaten forthwith to collect the same. The plaintiff 
then avers that he is willing to waive the penalty, and to 
pay the amount justly due with interest from the 7th of 
December 1848, and prays for an injunction, and to be re- 
lieved from the payment of the usurious interest, and for 
further relief, &c. 

To this bill the defendants demurred generally, and the 
demurrer being sustained in part and overruled in part, 
the defendants, by leave, appealed to this Court. 


W. Winslow and Washington, for the plaintiff, 
Biggs and Rodman, for the defendants. 


Pearson, J. The demurrer cannot be sustained upon the 
ground taken by the defendants’ counsel! in this Court, viz: 
Multifariousness, The bill is not defective in this particu- 
Jar. Itallegesthatthe defendant, Joncs, isthe beneficial ow- 
ner ofall the judgments, and that the other defendant Brant, 
was a mere naked holder of the legal title in one of the 
judgments for the ease of the other defendant, the legal 
t .le being separated from the use, merely as atrick or 
cover. The same usury is alleged to affect all of the judg- 
m-nts, and in fact the whole was but one transactin. 

This Court does not favor the “splitting up of suits,” 
unless there are several persons having distinct rights, 
and prejudice may result from the fact of the investiga- 
tion being mide too complicated ; but in this case it is a 
manifest saving of time and money, to try both causes of 
action together, and thereby avoid travelling twice over 
the same ground. 

But the bill is defective in a particular, which was not 
noticed on the argument. The bill submits to pay, the 
“amount justly due, with lawful interest thereon, after 
the said 7th of December 1848.” Now the bill alleges 
that the transaction took place on the 7th of December 
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1847, and the defendant, Jones, was to forbear, uutil the 
7th of December 1848, for the usurious interest of 25 per 
cent, which was at the time secured by notes, and judg- 
ments, and as the plaintiff seeks to repudiate the agree- 
ment, so far as the 25 per cent is concerned, he must also 
give up the year’s credit, and ought to have submitted to 
pay lawful interest from the 7th ef December 18147, when 
the money was lent and the forbearance promised. 

This was no doubt a mere inadvertence in drawing 
the bill, and we looked into the decretal order, to see, if 
the defect was not corrected, but there, instead of amounts 
and dates particularly stated, we find a loose general re- 
ference, to the admissions of the bill, and, instead of an 
order overruling the demurrer, and dissolving the in- 
junction as tothe prineipal money, with interest from the 
7th of December 1847, “The Court overrules all the causes 
assigned for demurrer. except that relating to the extent 
of the injunction.” This latter ground was no cause of 
demurrer, but was a matter for consideration upon the 
motion to dissolve. 

The decretal order must be reversed, and this opinion 
certified to the Court below, that the proper orders may 
be entered; we think neither party entitled to costs. 


Per Curiam. Ordered to be certified accordingly. 





SUPREME COURT 


WILLIAM R. BROTHERS ts. BURWELL BROTHERS. 


le is an inflexible rule, that, when a trustee buys at bis own sale, even if he 
gives fair price, the cestui que trust has his election to treat that saleas 
a nullity, not because there is, but because there may be, fraud. 


Cause removed from the Court of Equity of Gatea 
County, at the Fall Term 1850. 

In this case, the following facets appeared from the 
pleading and proof: 

The plaintiff, about the year 1842, for the purpose of 
securing his creditors, hy deed conveyed to the defendant 


some real estate, and some negroes and other personal 
property in trust, that, ifthe plaintiff should fail to pay 
the debts recited in the deed, when the same should be 
demanded, he, the defendant, should sell the said property 
at public sale for cash, alter advertising the same for six 
months, &c.. for the space of, &c , and, out of the proceeds 
of such sale, pay off the aforesaid debts, and the residge, 
if any. pay over tothe plaintiff. The defendant, in the 
year 1843, after giving the required notice, as trustee. ex: | 
posed the said property to sale at public sale, and at his 
request one John H. Hinton bid off the property for his, 
(the defendant’s) own use and benefit, and took a con- 
veyance therefor from the defendant, as trustee, but after- 
wards recorveyed it to him in his own right. The pro- 
perty remained inthe possession of the defendant, who 
claimed it as his own, from that time up to the filirg of 
the bill, with the exception of one negro woman, who 
died, and the real estate which was sold by the defendant 
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for the same price, at which it was bid off at the public 
sale. Thisbill was filed in January 1851, and the plaintiff, 
after setting forth these facts, prayed that the said sale 
be set aside and a new sale ordered and an account ta- 
ken, &c. 

The cause was set for hearing upon the bill, answer 
and proofs, and transmitted by consent to this Court. 


A. Moore, for the plaintiff. 
Heath, for the defendant. 


Pearsox,J. The plaintiff has by his proofs made good 
his allegation, that the defendant bought the property at 
the sale, made by him as trustee, by the instrumentality 
of Hintor, who bid off the property as his agent. 

Nothing has been done amounting to an affirmation of 
the sale, and the plaintiff applies within a reasonable 
time to have it set aside, and the property sold over again. 
He has a right todo so. 4t is an inflexible rule, that 

when a trustee buys at his own sale, even if he gives a 
fair price, the cestui gue trust has his election to treat 
that sale as a nullity, not because there is, but because 
there may be, fraud. It must be declared to be the opin- 
ion of this Court, that the plaintiff is entitled to have the 
said personal property resold, and that he is also entitled 
to have the land re sold, unless the subsequent sale by 
the defendant, was bona fide and for a fair price. 

There must be a reference to enquire, whether the land 
was sold by the defendant, and if so for what price, and 
the value of the land at the date of the sale, and it is also 
referred to the Clerk and Master of Gates County to take 
an account of the debts secured by the deed of trust, and 
the rents and hires of the land and negroes, that have 
been, or might, without his default, have been, received 
by the defendant ; and the cause is reserved for further 
directions. By consent of the parties, W. J. Baker, Clerk 
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and Master of the Court of Equity of Gates County, is ap. 
pointed commissioner, to sell the negroes at public sale, 
on acredit of six months, taking bonds and approved se- 
curity, and the defendant must surrender the same to the 
said Baker on demand. 


Per Curiam. Ordered accordingly. 


SAMUEL R, POTTER vs. STERLING B. EVERITT § AL. 


Before the assignment of dower, a widow is not seized of any portion of the 
real estate of her husband, and cannot, therefore, convey any title at law 
toit. She can, however,make such a contract concerning it, as equity 
can and will, under certain circumstances, enforce. 

Mere inadequacy of price is no ground for setting aside a contract, unless it 
be such as amounts to apparent fraud, or the situation of the parties be so 
unequal, as to give one ofthem an opportunity of making his own terms. 
In such @ case, equity would not lend its aid to execute the contract, but 
leave the party seeking it to his remedy at law. 

Where a deed is attacked on the ground of fraud, it is competent to shew, 
in addition to the consideration expressed, the motives of the grantor in 
making the deed ; such, for instance, as the relationship of the parties or 
the great degree of affection in the grantor for the grantee. 

The cases of Hoyle v Moore, 4 Ire. Eq. 175, and Archibald ¥ Means, 5 Ire. 
Eq. 230 cited and approved. 


Cause transmitted from the Court of Equity of New 
Hanover County, at the Spring Term 1850. 

The bill, which was filed in June 1847, in the Court of 
Equity of New Hanover County, states, in substance: 
That Samuel Potter departed this life sometime in the 
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month of May 1847 ; that the said Samuel Pctter died, in- 
testate, and seized and possessed in fee of a large amount 
of real estate, lying in the State of North Carolina, and 
of which a particular description is set forth in the said 
bill; that the said Samuel Potter left surviving him his 
widow, Elizabeth E. Potter, one of the defendants; and 
that he left, as his only heirs at law, the plaintiff, and the 
defendants, Amelia, who intermarried with the defendant, 
Sterling B. Everett, Amy, who intermarried with the de- 
fendant, Nicholas N. Tally, Eliza, who intermarried with 
the defendani, John P. Browne, and John A. Baker, an 
infant, the only child of Mary Baker, who died in the life- 
time of her father, the said Samuel Potter. The bill 
further set forth that the said Elizabeth E Potter, by 
deed, bearing date the 3lst day of May 1847, for a valua- 
bie consideration conveyed to the plaintiff all and singu- 
lar her right, title and interest and estate in and to the 
dower or thirds of the lands of her said deceased husband, 
Samucl Potter, to which she was entitled as his widow; 
and it was prayed that an account might be taken of the 
profits of the said dower estate since the death of the in- 
testate, and that the dower might be laid off and allotted 
to the plaintiff. The deed of conveyauce from Elizabeth 
E. Potter to the plaintiff, referred to in the bill, was dated © 
the 3lst of May 1847, and “for and in consideration of the 
sum of one thousand dollars to me in hand paid by Samuel 
R. Potter, at and before the sealing and delivery of these 
presents, the receipt whereof is hereby acknowledged, 
and for the further consideration of a deed of covenant 
from the said Samuel R. Potter, bearing even date with 
these presents, by which said deed the said Samuel R, 
Potter covenants and agrees to pay unto me, the sum of six 
hundred dollars every year, during my natural life, in 
equal quarterly instalments, as by reference to the said 
deed of covenant will more fully and at large appear, 
(the said Elizabeth) hath given, granted, bargained, sold, 
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aliened, conveyed and confirmed. and by these presents do 
give, grant, alien, convey and confirm unto the said Sam. 
uel R. Potter, his heirs, executors, &c., all and singular 
my right, title, interest and estate, both at law and in 
equity, which I. the said Elizabeth, have in and to the es- 
tate, both real and personal, of my Jate husband, Samuel 
Potter, deceased, the said interest consisting of valuable 
real estate in, &c , that is to say, my right of dower or 
thirds in and to the said real estate, and my distributive 
share or one sixth part of all the personal estate of and 
belonging to the estate of my said husband, Samuel Pot- 
ter, consisting of about eighty slaves, &c. Also all my 
right, title, interest and estate, both at law and in equity, 
which I have both to the real and personal estate of my 
said deceased husband, as his widow and one of his dis. 
tributees, wherever the same may be or of whatever kind 
or nature, to have and to hold,” &c. 

Judgment pro confesso was taken against all the defen- 
dants, except the infant and Elizabeth E. Potter. The 
former put in a formal answer, and the latter, admittinz 
that she executed a deed, the purport of which she does 
not remember, avers that her execution of the same was 
procured by fraud, imposition, surprise and misrepresen- 
tation on the part of the plaintiff. Replication was enter- 
ed to this answer, and, depositions being taken, the cause 
was set for hearing and transferred to the Supreme Court. 


D. Reid and Iredell, for the plaintiff. 
W. H. Haywood, for the defendants. 


Nasu, J. The bill in this case was, perhaps, framed 
upon the supposition, that the plaintiff, by his contract 
with the defendant, Mrs. Potter, had acquired the legal 
estate in the dower lands, to which she was entitled as 
the widow of her late hysband. This is notso. Before 
the assignment of her dower, a widow is not seised of 
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any portion of the real estate of her husband, and can- 
nut, therefore, convey any title at law to it. Perkins, sec. 
599. She can, however,make such a contract concern- 
ing it,,as equity can and will, under proper circumstances, 
enforce. The bill substantially is, to compel the heirs to 
allot the dower; and then that the widow shall convey 
the land so allotted. In this view of the case, Mrs. Pot. 
ter is a necessary party; and though no specific relief is 
asked in the bill against her, it is embraced in the gener- 
al prayer for relief, as it is consistent with the facts 
stated, and process is prayed against her. Before the 
prayer for process, the names of the heirs at law of Sam- 
uel Potter are set forth,and the defendant. Mrs. Potter, 
is mentioned, as the widow of the deceased Samuel Pot- 
ter, from whom the plaintiff had purchased the dower 
jand—process is prayed against all the defendants, and 
she, with others, has come in and answered. The bill 
certainly is not drawn with that attention to the pro- 
ceedings of a Court of Equity, which is desirable, but 
we think sufficiently so to enable the Court to sustain it, 
It differs widely from the case of Hoyle and Moore, 4 
Ire. Eq. 175, and Archibald and Means, 5 Ire. Eq. 230. 
In the first the prayer is, that the Clerk be ordered to 
issue “subpcenas to the proper defendants ;” and in the 
second, “no persons are named” in the stating part of the 
Lill, asthe heirs or next of kin of the intestate. 

The defendant, Mrs. Potter, inher answer, admits the 
execution of the-contract set forth in the bill, but alleges 
it was obtained from her by the fraudulent misrepresen. 
tations of the plaintiff; and that advantage was taken 
of her situation and her distress of mind, consequent upon 
the recent death of her husband, Samuel Potter; and 
that she executed it through terror of personal violence 
from the plaintiff, in the absence of all of her own family, 
who lived in the State of Pennsylvania. It is sufficient 
to state, that the defendant has entirely failed to sustain 
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by evidence any one of her allegations. On the contrary, 
the evidence taken abundantly proves, that there is no 
foundation, upon which to rest her charges; and that, on 
the contrary, she acted voluntarily, with a full knowl- 
edge of her rights and of what she was doing. By the 
contract between the parties, the plaintiff was to give to 
the defendant, Mrs. Potter, for her dower right in the 
real estate of her late husband and for her interest in the 
personal property, one thousand dollars in cash,an annuity 
of six hundred dollars, and her board as long as she chose 
to stay in his house or family. He further bound himself 
to pay to Mrs Babcock, of Philadelphia, a daughter of the 
defendant, an annuity of $150, to commence upon the 
death of Mrs. Potter, and besides she was to have her 
years allowance, for which she subsequently received 
$1000. The answer of the latter states. that her interest 
in the personal estate was worth ten thousand dollars, 
and her right of dower one thousand dollars a year. Dr, 
Everitt, who married a daughter of Samuel Potter, the 
intestate, in his deposition states, that the personal pro 

perty was worth fifty or sixty thousand dollars, and that 
the deceased owed ten thousand dollars; and that the 
annual value of the real estate, after paying expenses, 
would not exceed fourteen hundred dollars. According 
to this evidence, the price paid by the plaintiff was a very 
inadequate one. But mere under value is no ground for 
setting aside a contract, unless it be such as amounts to 
apparent fraud, or the situation of the parties be so un. 
equal as to give one of them an opportunity of making his 
ownterms. Insuch case equity would not lend its aid to 
execute the contract, but leave the party secking it to his 
remedy at law. Lowther v. Lowther, 13 Ves. 103. If the 
parties were of full age and treated upon equal terms, as 
to their knowledge of the facts, without imposition, al- 
though an inequality of advantage, and even a gross one, 
be obtained, equity will not in gencral set aside the con. 
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tract. To this point the case of Gregor et. al. v. Duncan 
et. al, 2 Desaussure’s Reports, is full authority. See also 
Hovenden on Frauds, 15. Dr Everitt proves that the 
defendant had full knowledge of the value of the proper 
ty, both real and personal, and placed too high an esti- 
mate upon it. If, then, this were a case of mere bargain 
and sale. there is nothing made to appear by the evidence, 
which would authorize the Court to refuse its aid to the 
plaintiff. But from the evidence it was not one of mere 
bargain and sale, but of bargain and sale and donation. 
Mere inadequacy ef price, then, can be no evidence what- 
ever of fraud. Mrs. Potter, the wife of the plaintiff, was 
the grand-daughter of the defendant, Mrs. Potter. Miss 
Bishop states, that on Monday morning, after the burial 
of Samuel Potter, she went to the house of the plaintiff 
and remained there three weeks ; and that the defendant, 
Mrs. Potter, informed her she intended to make over her 
right and title to the es.ate of her husband to Mrs. Pot- 
ter, the wife of the plaintiff, and her heirs; that it was 
nothing more than right. that the property should go in 
that way, as it came by Mr. Potter, and as she had made 
over her property before she married him and brought 
him nothing. This conversation took place between nine 
and ten o’clock in the morning. This witness further 
states, that some three or four weeks after the first con- 
versation, the defendant told her, she had conveyed all 
her interest in her husband’s estate to Mr. Potter; that 
he wasto pay her two thousand dollars in cashand six 
hundred a year during her life, furnish. her with her 
board, and aservant, and she said her mind was greatly 
relieved, and she was perfectly satisfied. Itis very cer- 
tain, that the consideration, upon which a deed is made, 
isan important part of the contract, and where it is dis- 
tinctly declared, parol evidence is not more admissible to 
vary it than any other termcontained in it; and that the 
rule is applicable as well to proceedings in equity as at 
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law. But the evidence is here used, not for the purpose 
of altering or varying the deed, but to explain why it was, 
that the defendant was willing to take from the plaintiff 
a less sum than her interest was worth, to-wit: that he 
was married to her grand-daughter. As remarked by 
one of the plaintiff’s counsel, on a question of fraud raised 
by her, her reason for making such a contract is to be 
heard. The authorities cited by the defendant’s counsel 
certainly sustain his proposition, but we do not think they 
sustain his position. It has been before stated, that in- 
adequacy of price is not a distinct principle of relief in 
Equity ; but that itdepends upon the attendant circum- 
stances, which show fraud. 1 Story’s Eg. s. 249. And 
these attendant circumstances must rest in parol. We 
are of opinion, therefore, that the plaintiff was at liberty 
to show, what wasthe reason, which influenced the de- 
fendant in making the bargain, to repel the charge of 
fraud. 

No answers have been filed by any of the defendants, 
but Mrs. Potter, and the infant, John Baker, who answers 
by his guardian and submits tosuch decree as the Court 
may make: and the bill is taken pro confesso against 
all the other defendants. The plaintiff is entitled to a 
decree for the allotment of the dower land, and there- 
after to an assignment thereof from the defendant, Mrs. 


Totter. 


Per Ceriam. Decree accordingly. 
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JOHN B. HEADEN vs. WILLIAM HEADEN § ALS 


A. died, intestate, in 1848, leaving 8 widow and six children sarviving 
him, to-wit : John, Susan, Rachel, Temperance, Elizabeth and Dolly 
Three other children died in his lifetime, Sarah, Mary and Rebecca, each 
of whom left children, surviving the intestate. The intestate in his life 
time gave and conveyed to John two slaves, and a tract of land in fee.— 
The slaves were of less value than one tenth part of his personal estate; 
but they and the land together exceeded one ninth of the whole estate, 
real and personal. The intestate also by deed conveyed certain slaves to 
his daughters. He also put other slaves, without conveying them in pos- 
session of his three daughters, who afterwards died iu bis lifetime, and after 
their death conveyed them to his daughters’ children respectively. There 
is a surplus of money and slaves remaining for distribution. 

Held, first ; that the grand-children, taking in right of their mothers, were 
not bound to bring into hotchpot the slaves put in possession of, but not 
conveyed to, their mothers, but conveyed to themselves, but they were 
bound to bring in those conveyed to their mothers respectively. The 
statute of distributions is restricted to gifts from a parent to a child, and 
does not include donations to grand children. 

Held, secondly ; that under the act of 1844, ch. 51, in the distribution of 
the personal estate of an intestate among his children or those who repre 
sent them, advancements, made to one of the children, of real as well asof 
personal property, are to be brought by such child into hotchpot, even 
where the intestate has not died seized of any real estate; and that in thig 
case, John, having received in real and personal property more in value 
than his share of the personal estate remaining for distribution, is entitled 
to claim nothing more. 

Held, thirdly; that though the widow is entitled to the benefit of advance 
ments of personalty, made to the children ; yet she is not entitled to any 
benefit from advancements of real property, bat, in estimating her distri- 
butive share, advancements of personalty are alone to be reckoned. 

Held, therefore, that, in this case, the widow’s share is to be first ascer- 
tained, upon the basis of a division of the personalty, by itself (inclading 
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partial advancements,) between her and all the children, under the Act of 
1784; and, after taking out her share, the remaining fund is divisible 
among the other eight children or such of them as were not fully advanced, 
and their representatives. 


Cause removed from the Court of Equity of Chatham 
County, at the Fall Term 1850. 

Upon the pleadings the case is this: Aaron Headen 
died intestate in 1848, leaving a widow and six children 
surviving him, namely, John, Susan, Rachel, Temperanee, 
Elizabeth and Dolly. He had three other children who 
died in his life time, name!y, Sarah, Mary, and Rebecca. 
Sarah married one Brooks, and had five children, viz.: 
Elizabeth, Sarah, Jane, Thomas, and Susan. Mary also 
married and had one daughter, Elizabeth Fooshee ; and 
Rebecca married one Adams, and had three children, viz : 
Agnes, James, and John; and all those grand-children 
survived their grand-father. 

The intestate in his life time gave and conveyed to his 
son, John, two slaves, and also a tract of land in fee.— 
The slaves were of less value than one tenth of his per- 
sonai estate ; but they and the land together considerably 
exceeded one ninth part of his whole estate, real and pere 
sonal. He also made sundry gifts of slaves by deeds to 
some of his other children, as follows: to Susan, two; 
to Rachel, six ; to Temperance, four ; to Elizabeth, three; 
to Dolly, three; to Sarah Brooks, one; and to Rebecca 
Adams two. He put into the possession of his daughter, 
Mary, 8 female slave, who had two children, and upon 
the death of Mary, her only child, Elizabeth Fooshee, 
took them. The intestate afterwards made an oral gift 
of another slave to Elizabeth Fooshee, and in the life time 
of the intestate she sold that slave for $700; and the in- 
testate likewise conveyed to her by deed of gift the wo. 
man and two children, which had been in the possession 
of her mother, Mary. Besides the slave conveyed to his 
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daughter, Sarah Brooks, the intestate put into her pos- 
session another female slave, who had issue four children 
in the life time of said Sarah; and after her death the in- 
testate by deeds of gift conveyed one of those slaves to 
each of her said five children for life, with remainder to 
his other children. 

John, the son, administered on the intestate’s estate; 
and, after discharging the debts and charges, he has a sure 
plus in money and a considerable number of slaves for 
distribution. He filed this bill against the widow, the 
surviving children, and also the grand-children, praying 
that the rights of the parties may be declared in several 
particufars mentioned, and the plaintiff made safe in the 
distribution of the personal estate under the direction of 


the Court. 


W. H. Haywood, for the plaintiff. 
No counsel for the defendants. 


Rurrin, C.J. One of the points stated is, whether the 
slaves, which were conveyed to the respective grande 
children, and had been in the possession of their mothers, 
are to be brought into hotchpot as advancements, either 
to the grand children or the mothers. They are not.— 
The grand-children are not entitled to a distributive share 
in their own rights, but as representing the respective 
mothers. They are therefore bound to bring in the gifts 
to their parents, but not those tothemselves. There was 
no effectual gift of these slaves to the mothers, according 
to the Act of 1806; but they were conveyed directly to 
the several grand children. The statute of distributions 
is restricted to gifts from a parent to a child, and does 
not include donations to grand children. 

Other points are, as to the share of the widow; and 
what is the effect of the advancements to John, as be- 
tween him and his sisters, and those representing them, 
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and as between them and the widow. Itis settled, that 
wnder the words, “child’s part,” in the act of 1784, ad- 
‘vancements to children are to be brought in for the bene- 
fit of the widow as well asthatof otherchildren. Davis 
v. Duke Conf, Rep. 361. Consequently, she is entitled 
here to the benefit of those made to the children them: 
selves, consisting of personalty. ‘The effect of the advance- 
ment in realty to the son depends on the act of 1844. C. 51. 
This may be considered, first, as between him and the 
other children. The Court is of opinion, that he is ex- 
cluded from participating with them in the personalty, in- 
asmuch as the giftsof the twokinds of estate to him exceed 
in value one ninth part of the whole estate—that is, a 
share thereof reckoned accordingto the number of chil- 
dren. Itistrue, the act does not provide for the ease of 
advancement, to the same child cf both kinds of property; 
for it was not necessary to do so in order to give effect to 
the purpose of the Legislature; which was to establish a 
perfect equality in the division of an intestate’s whole 
estate, real and personal, amongst his children, excepting 
only, that no property given by a parent toa child is in 
any case to be taken away. In order to carry out that 
purpose, the first section enacts, that an excessive ad- 
vancement of personalty shall be charged to the share of 
the real estate of the child advanced. It is plain, that it 
ought to be thus charged, whether the share of the real 
estate, to which the child may be entitled, be a full share, 
or one diminished by reason of a partial advancement in 
land. The next section makes a similar provision, when 
the excessive advancement is in real estate. Whatever 
the proportion of such share may be, which belongs to 
the child in one kind of property, an excessive provision 
in the other kind is, in respect of the excess, to be a de- 
duction from it. And it was not necessary to make anex- 
press provision for the case of an advancement in each 
kind, because the Statute of Descents and that of Distri« 
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butions, (which the act of 1844 amends,) had already pro- 
vided for the case of a partial advancement of either 
kind, and the act of 1844 does not alter them, as far as it 
is consistent with them. In this case the excessive ad: 
vancement was in land, as it must be understood, since it 
is stated, that the two negroes given to the son were not 
equal in value to a share of the personalty, but that they 
and the land, together, were of a greater value thana 
child’s share of both the real and personal estates. The 
case of an excessive advancement in land falls under the 
second section of the act. That provides, that “when any 
person shall die intestate, seised and possessed of any 
real estate, who had settled any real estate on a child of 
more value than is equal to the share which shall deseend 
to the other children,” such child shall, in the distribution 
of the personal estate, be charged with the excess in value 
of the settled lands. It does not appear that the intestate 
owned any land at the time of his death, and it cannot be 
assumed that he did. Whence it may be argued, that the 
case is not within the act, which speaks of an intestate, 
who dies “seised and possessed of real estate.” But that 
cannot be the true sense of this section, though it be lite- 
rally thus expressed. The second section was intended 
to be merely correlative to the first: the one, providing 
for an excess of advancement in personalty, and the other, 
in realty. ‘There is no expression in the first section to 
tie it up to the case in which the intestate died possessed 
or entitled to personalty ; but the language is “that when 
any person shall die intestate, who had in his or her life 
time advanced to any child personal property of value 
more than equal to a distributive share of the personal 
estate, such child shall, in the division ofthe real estate, 
if there be any, be charged with the excess in value.”— 
These words include any and every person advancing a 
child in personalty ; and the only terms of restriction are, 
“if there be any,” and they apply, not to the personal es- 
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tate, out of which the advancement was made, but to the 
real estate, from which the child, thus excessively ad- 
vanced, is excluded. It is clear, then, that, ifthe parent 
give to one child his whole personal property and leave 
nothing but land at his death, that child is, under the first 
section, excluded from the real estate, either in whole or 
part, according tothe value of the advancement and of 
the real estate. Now, the second section, respecting ex- 
cessive advancements in real estate, is expressed in terms 
precisely equivalent, reddendo singula singulis, with the 
exception of the words, ‘ seised and possessed of any real 
estate,” being applied to the intestate at his death. It 
seems to be palpably certain, that they were introduced 
inadvertently, and cannot control the construction of that 
part of the act, It would destroy the harmony of the two 
clauses, and be absurd initself. It would be singular in- 
deed, that a child, advanced in land above the value of 
a share of both kinds of estates, should not be admitted 
to a share of the personalty, if the parent left lands for 
the other children ; but that, if the parent left no lands, 
as a provision for his other children, then the ad- 
vanced child should come in for an equal share of the 
personalty with the others; ‘in other words, that the 
more destitute the other children were left, the greater 
share the advanced child should have. It seems impos. 
sible to impute such a purpose to the legislature; or 
that it could have been meant, that an excess of advances 
ment in one kind of estate should be charged to the 
child’s share in the other kind, when, under the very same 
circumstances, an excess of advancement in the latter 
would not be chargeable to the share inthe former. The 
result is, that, netwithstanding those words, “seised and 
possessed of any real estate,” the intention of the pro- 
vision was not, that an excess in land shall be charged to 
the child in the distribution of the personal estate, 
provided the parent left other real estate as well as 
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personalty; but it was, that such excess shall be thus 
charged at all events whenever there is personal es- 
tate to be distributed. Consequently, the son is not 
entitled to any more of the personal estate. 

The Court, however,is of opinion, that the son’s exclue 
sion, so far as it arises from the advancement in land, is 
as between him and other children, or their representa- 
tives, only ; and that the land is not to be brought ia for 
the benefit ofthe widow. The act isin terms confined to 
children and their representatives ; it being meant to es- 
blish an equality between them, and nothing more. In 
the next place, the provision for the widow out of the 
husband’s real estate is secured in a different form ; that 
is,as dower in one thitd of that left by him or conveyed 
with intent to defeat her right ofdower. Having made 
that competent provision for her in the land, the law, 
next, gives her achild’s part of the personal estate, as a 
distinct fund. The act of 1844 does not purport to give 
her more thana child's part inany case; and the law 
would be untrue to its policy, ifit were to enlarge the 
widow’s share of the personalty, by estimating with it an 
advancement in land to a child and giving her in person- 
alty a share of the aggregate in absolute property, as a- 
gainst all the children. There could have been no such 
intention; and the widow’s share of the personalty is to be 
ascertained, just as it would be, if the act of 1Si4 had not 
been passed. Consequently, if a child be advanced in 
personalty to the value of a full share thereof, the ad- 
vancement and that child are both to be thrown out, and 
the personalty on hand divided between the widow and 
the other children. But, as the advancement in person- 
alty to the son, in this case, was of less than his share, or 
tenth part, of the personal estate, it is morally certain, 
that, but for the act of 1844, he would have brought it in, 
and have had his full share made up to him. As res- 
pects the wi ow, it must be brought in, for the purpose 
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of giving her achild’s part, or one tenth, of the whole 
personalty, including that advancement, and such others 
in personalty as are not full advancements of that kind 
of property. That is necessarily so, in order to keep 
the widow to her child’s part; for, unless the partial 
advancement to the son in slaves be brought in, the wid- 
ow would have a ninth part of the personalty, which was 
left by the husband or advanced to the other children, 
while there are in fact nine children, and the one exclu- 
ded did not receive an aliquot part of the personalty, 
reckoning by the whole number of children and the wid. 
ow; whereas, at most, she cannot have more thana 
child’s part or one tenth of the whole personal estate, 
including advancements in it. The widow’s share is, 
therefore, to be first ascertained, upon the basis of a di- 
vision of the personalty by itself (including partial ad- 
vancements) between her and all the children, under the 
act of 1784; and after taking out her share, the remain- 
ing fund is divisible among the other eight children, or 
such of them as were not fully advanced, and their repre- 
sentatives. 


Per Curtam. Declared accordingly. 
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POLLY KEMP vs. LITTLEBERRY EARP $ AL. 


Where it was complained, that a deed, which appeared on its face to be 
for an absolute sale of land, was, in reality, intended as a mere security 
for money loaned or advanced, it was held by the Court, that the follow- 
ing facts established by the proofs were entirely inconsistent with the 
fact of an absolute sale and showed that the conveyasce could only have 
been intended as a mortgage ; Ist. that the consideration expressed was 
less than one third of the value of the land; and the grantor could ther 
have sold it for the value: 2ndly. Under the same arrangement, under 
which the land was conveyed, and about the same time, the grantor took a 
bill of sale, absolute on its face, for some perishable property, as corn, &¢; 
and it is admitted this was only a security for the loan ef money: 3dly, 
The grantor remained in possession of the land for nearly two years, be- 
fore it was claimed by the grantee, without any charge of rent; 4thly. 
the sum paid on the mortgage of the perishable estate exceeded the 
amount due on that mortgage: Sth. The precise and peculiar fraction in 
the sum alleged as the value of thedand and the purchase money, $31 40. 


Cause removed from the Court of Equity of Johnston 
County, at the Fall Term 1850. 


W. H. Haywood and Bushee, for the plaintiff. 
Miller and Winston, for the defendants. 


Pearsoy, J. The plainti® owned about 75 acres of 
land, which adjoined the land of the defendant, Little. 
berry Earp, and on which she lived. She owned, besides 
her land, ten barrels of corn, and some fodder, household 
and kitchen furniture, a few farming tools, a few hogs, a 
cow, and some sheep. She was indebted to one Wood, 
in the sum of $18, and was surety for one Ligon on a 
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note to said Wood for $54, principal and interest; and, 
she owed to one Richardson a debt of $31 40. These 
debts were reduced to judgments and her property levied 
on. On the 13th of November 1845, she executed to 
said Littleberry Earp an absolute deed in fee simple 
for her lard, and the consideration expressed is $31 40. 
On the 12th of Novembér 1845, she executed to said Earp 
an absolute bill of sale, for the ten barrels of corn, fodder» 
hogs, cow, sheep, farming tools, and household furniture. 
The consideration expressed is $18. At the same time 
Ligon executed an absolute bill of sale to said Earp, for 
a horse, a plough, and a few other articles. The con- 
sideration expressed is $54, and thereupon the said Earp 
assumed the said three debts, which he afterwards paid. 
In the Fall of 1846, the plaintiff paid to the defendant 
$27, and Ligon paid him the $54 and interest, and in the 
Spring of 1847, the plaintiff tendered to the defendant the 
balance of the money, which he had advanced, together 
with the interest thereon, and desired a reconveyance of 
the land. The defendint refused to accept the money, 
and insisted that the land was his, absolutely; and after- 
wards commenced an action of ejectment, and the plain- 
tiff filed this bill ; in which she alleges, that to relieve her 
property from execution sale, she applied to Wyatt Earp, 
one of the defendants, to lend her the money, and to take 
her land, and other property as security, and, after some 
negotiation, the defendant, Littleberry, finally agreed to 
“befriend her,” by lending her the money, and taking 
deeds on the land, and other property as security, and also 
taking a deed from Ligon for his property, so as to re- 
lieve her from her own debts, and that for which she was 
bound as his security, these three debts being all she 
owed; and accordingly the deeds were executed, with a 
full assurance on the part of the defendant, Littleberry, 
that upon the repayment of the money, he would let her 
keep her property and reconvey the land; that she ree 
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mained in possession of the land and other property, and 
in 1846, by her small crop of cotton, was able to make a 
payment of $27, and Ligon paid off his debts, and in 
1847, she procured the money to discharge the balance, 
when the defendant, in violation of his promise, and the 
assurance, that the deed was only to be a mortgage, set 
up an absolute claim to her land; that she is poor, and ~ 
illiterate, and would have signed any paper on the assur- 
ance of Earp, in whom she had confidence, and who pro- 
fessed to be her friend. The prayer is to be allowed to 
redeem upon an account. The answers admit, that the 
bills of sale for the personal property, although absolute 
on their face, were intended merely as sureties for the ree 
payment of the money, to wit: the $18 paid for the plain- 
tiff, and the $54, paid for Ligon, and that these bills of 
sale were accordingly cancelled, by writing “satisfied in 
full,” on the back of them in the Fall of 1846. But it is 
positively denied, that the deed for the land was intended 
as a mortgage, or that the defendant gave any promise 
or assurance to that effect. On the contrary both of the 
defendants swear, that the defendant, Littleberry, especial- 
ly, refused to advance money for and on account of the 
land, as a security, although the plaintiff at first requested 
that he would do so, and that finally an absolute sale of 
the land was agreed on for the sum of $31 40, (the amount 
of the debt to Richardson.) which they aver to be a full 
price, and an absolute deed was accordingly executed. 
The allegation of the bill is supported by the deposi- 
tions of a daughter and son of the plaintiff, and the denial 
of the answer is supported by the deposition of the de- 
fendant, Wyatt Earp; and upon this point—the testimony 
in reference to declarations—there is, as near as may be, 
a balance, an equal weight on both sides. The deed must 
stand, unless it can be converted into a mortgage, by facts 
dehors, inconsistent with the fact of an absolute sale.— 
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We think there are such facts, which “kick the beam,” 
and bring down the scale in favor of the plaintiff: 

Ist. The value of the land is $100—this is fully proven. 
The alleged price is 331 40. It is inconsistent with an 
absolute sale, that the price should be less than one chird 
of the es-ablished value. 

2nd. Two witnesses, Wood and Richardson, both swear, 
that they, at different times, offered to give the plaintiff 
$100 for the land, a short time before the date of the deed 
to the defendant, and she refused to sell ; they both swear 
that they have been ever since, and are still, willing to 
give $100 fcr the land. They were the only two credi- 
tors of the plaintiff, and one of them, Richardson, was at 
her house on the 12th of November, and witnessed the 
bills of sale, and then received a promise from Wyatt 
Earp, that he would see his debt paid, viz,. $31 40, and 
on that occasion, the plaintiff did not tell him she had 
concluded to sell her land. These facts are totally incon 
sistent with the fact, that she had at that time agreed to 
sell her land for $31 40, and to give a mortgage on all 
the other property she lad in the world, to pay this and 
the other two debts. 

3rd. Under the same arrangement, by which she was 
to be relieved from her debts, the plaintiff executed an 
absolute bill of sale for her corn, hogs, g-c., and an ab- 
solute deed for her land. It is admitted that the bill of 
sale was intended asa mortgage. Then why is it absolute 
on its face? and how is it, that the defendant was willing 
to invest money upon the precarious security of corn, 
fodder, hogs, &c., and was not willing to do so upon per- 
manent landed security? No explanation is offered.— 
The inference is, that the plaintiff, believing that the de- 
fendani was disposed to “befriend her,” was willing to sign 
any paper, and, to induce this confidence, the defendant 
was willing to advance money upon the security of corn, 
fodder, hogs, &c., as a “lure” or “bait,” whereby to get 
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an absolute deed for the land. But it is suggested, that 
the defendant frankly admits, that the bill of sale was 
a mortgage; true, but he gives no explanation why it 
was absolute on its face; and the receipt of the $27 
made it necessary to admit, that one of the conveyances 
was intended asa mortgage. A prudent mariner throws 
a part of his cargo over-board ina storm ! 

4th. The plaintiff held possession for the balance of the 
year 1845, during the year 1846, and until August 1847, 
without paying rent. It is not suggested that by the 
terms of sale, she was entitled to remain on the land rent 
Free. Thisis inconsistent with the fact of an absolute 
sale, and can only be accounted for on the ground of a 
mortgage. The defendant was hardly so kind asto pay 
the full price (as he says) with interest on the purchase 
money, and charge no rent. 

Sth. The $27 paid exceeded the sum for which the 
corn, &c, was bound $18, how was the excess $9, to be 
applied? There was no positive proof of any other debt. 

6th. The price was $31 40 cts. Strange the value of 
the land should be that very sum. In sales we usually 
dea! in round numbers, $30 or $35, or split the difference 
$374, but $31 40 bears the mark of a security and is 
inconsistent with a sale. 

It must be declared to be the opinion of the Court, that 
the plaintiff has a right to redeem the land, set out in the 
bill, and there must a reference to take an account of the 
rent of the land, while in the possession of the defendant, 
and to ascertain the amount due. As the plaintiff sues 
in forma pauperis, the parties pay their own costs. 


Per Curiam. Decree accordingly. 





SUPREME COURT. 


ADELINE ALSTON, ADM’R. ve. ADELINE ALSTON, THE 
YOUNGER. 


A. by his wil) bequeathed all his personal property to his widow He died, 
leaving surviving him, his widow and eight children, who were born be- 
fore the making of the will, and one child born afterwards, for whom no 
provision had been mede; Held. that the latter was entitled to one tenth 
part of the personal estate, though no petition was filed by such child 
within the time prescribed by the Act of Assembly, the adminstratrix 


having herself filed this bill under the provisions of the Act. 


Cause transmitted from the Court of Equity of Chatham 
County, at the Spring Term 1850. 


W. H. Haywood, for the plaintiff. 


No counsel for the defendant. 


Nasa, J. John Jones Alston died in the year 1342, hav- 
ing previously made and published his last will and tes- 
tament ; whereby he gave to his wife the whole of his 
personal property of every description. He left surviv- 
ing him eight children, born before the making of the 
will. After his death, his wife was delivered of another 
ebild,the defendant, of whom she was pregnant at the 
time the will was made. The will was duly proved ; and 
no executor being appointed in it, administration with the 
will annexed was granted to the widow, Mrs. Adeline 
Alston. The defendant claims one tenth part of the per 
sonal estate of her father ; and the bill is filed to ascer- 
tain by a decree of the Court, whether she isso entitled, 
and, if so, the plaintiff submits to an account and to pay 
over to her or her guardian her share, as the Court may 
direct. 

The answer of the infant, filed for her by her guardian, 
claims a distributive share of the personal property ; and 
the case, being set for hearing on bill and answer, is 
transferred to this Court. 
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The claim of the defendant arises under the 16th and 
and 17th sections of the Act of 1836, ch. 122. It is there 
enacted: “When any child, &c., shall be born after the 
making of his or her parent’s will, and such parent shall 
die witheut having made provision for such child, &c., 
such child, &c., may, at any time within two years after 
the probate of said will, prefer a petition to the Superior 
Court, &c., praying a provision under this act,” &c, By 
the 17th section, it is declared, what such child shall be 
entitled to, to-wit: such portion of the personal estate of 
the parent, as the petitioner would have been entitled to, 
if the parent had died intestate. Mr. Alston’s will makes 
no provision for the defendant, but gives the whole of his 
personal property to his wife, and he died before she was 
born, without making any. The defendant then very 
clearly comes within the letter of the Act; and there is 
nothing in its equity to exclude her. In the case of an 
intestacy, the widow of the deceased and the children 
share equally between them the personal property. Mr. 
Alston left a widow and eight children, born before the 
will was made, and the defendant is, therefore, under the 
Act of 1836, entitled to one tenth part of the personal pro- 
perty. No petition was filed by the defendant within the 
time specified in the 16th section, and the bill is filed un- 
der the 22nd section of the same act to ascertain and see 
cure her rights. It must be declared, that the defendant, 
Adeline Alston, is entitled to a child’s part of all his per- 
sonal property—that is, one tenth part; and there must 
be a reference to the Master to take an account. (A) 


Per Curiam. Decree accordingly. 





Nore A. This cause was decided at June Term 1950, but was acciden- 
tally omitted in the reports of that term. 


Nore. In consequence of the indisposition of Judge Nasu, very few opine 
ious were delivered by him at this Term. 





GENERAL ORDER. 





‘ 


Students, preparing to be examined for a Superior 
Court Licence, are required hereafter to read Apama’ 
Doctrine or Equity instead of Fonstanaue. 





ERRATUM. 


PAGE 91—For “part of the whole”—read “part and 
the whole.” 





